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PRETRIAL CONFERENCE 09-22-08 

STATE OF INDIANA (MS. WHEATLEY): We could do Lawrence 

Nunley. 

THE COURT: Nunley. Nunley times two. it looks like. 

MS. SCHULTZ: I think there's actually three maybe. 

STATE OF INDIANA (MS. WHEATLEY): Yeah, that’s true. 

THE COURT: Oh. three. Okay, yeah. I'm sorry, three. Nunley 

imes three. All right, what do you all say? It looks like he's got trial dates 

scheduled and a jury trial scheduled. 

MS. SCHULTZ: Yeah. The trial date is set for October the 14‘“. 

"And the day before that. the Monday is a holiday. So my, my initial question 

would be. do we have a final pretrial conference on this Friday at nine o'clock 

also? 

I 
THE COURT: Friday, yeah. Yeah. 

MS. SCHULTZ: And for the Court's information uh. we are 

scheduling the depositions of the victim and the mother, and I'm not sure if 

here’ll be any other witnesses. We’re gonna set up for Tuesday of next week so 

we'll be ready for the trial. 

THE COURT: All right. 

MS. SCHULTZ: There are a couple of things that I wanted to ask 

he State about. Uhm. l have received copies of the search warrants that were 

ssued in this case. but I don't have any returns on those. Do you know if they 

,gave returns on the search warrants? 

STATE OF INDIANA (MS. WHEATLEY): I honestly cannot answer 

hat on the record. It is a huge file.
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PRETRIAL CONFERENCE 09-22-08 

MS. SCHULTZ: Okay. And then the other thing that uh, I did not 

eceive..., this... 

THE COURT: I'm sorry? Ms. Schultz. what was that you were 

sking them about? 

MS. SCHULTZ: The search warrant returns. 

THE COURT: Okay. Search warrant, you need to look through that 

and get... make a note and get her that stuff. 

STATE OF INDIANA (MS. WHEATLEY): Will do, Judge. 

MS. SCHULTZ: And then the other thing. Mr. Nunley has indicated 

0 me that during the course of this case. he was interviewed by the Washington 

County Sheriff’s Department. and by Officer Wibbels from the Indiana State 

Dolice. And it is his recollection that both of those uhm, interviews were 

"ecorded and I haven't received any uh. copies of any recorded statements from 

ither of those. So if they could check and let me know if those are available 

00. I would appreciate it. 

THE COURT: Wibbels and, Wibbels with the State Police and the 

ashington County Sheriff's Office. 

MS. SCHULTZ: Right. 

THE COURT: Uh, you need to get that to Mr. Schultz's right away. 

kay? What else? 

MS. SCHULTZ: I think that’s the only thing else thatl had. 

THE COURT: Okay. Uh. anything from the State? 

STATE OF INDIANA (MS. WHEATLEY): No, Judge. 

THE COURT: The offer that was made, was...

3
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PRETRIAL CONFERENCE 09-22-08 

MS. SCHULTZ: There hasn’t been an offer made yet. 

THE COURT: ls.... no offer? 

STATE OF INDIANA (MS. WHEATLEY): Honestly, Judge, this is 

“Pne that we need to talk to Ms. Flanigan about. because she’s done all the 

'esearch and she filed the charges. Ms. Woolen and I are meeting with Ms. 

=lanigan tomorrow. We, we'll stay in constant contact with Ms. Schultz. 

THE COURT: You say you’re gonna be in contact with her 

STATE OF INDIANA (MS. WHEATLEY): Yes. 

THE COURT: And then there'll be some kind of an offer? 

STATE OF INDIANA (MS. WHEATLEY): Right. 

THE COURT: Okay. All right. But there's still a trial date? 

STATE OF INDIANA (MS. WHEATLEY): That‘s correct, Judge. 

THE COURT: All right. We'll show that a final pretrial is held. And 

Jh, okay. and those things need to be taken care of. File a Motion to Compel if 

here's not... 

MS. SCHULTZ: Okay. 

THE COURT: Something done on those things. 

MS. SCHULTZ: All right. 

THE COURT: All right. 

MS. SCHULTZ: Thank you, Judge.
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REPORTER’S CERTIFICATE 
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Sounty, State of Indiana, do hereby certify that I am the Court Reporter of said 
:ourt, duly appointed and sworn to report the evidence of causes tried therein. 

That upon the Pretrial Hearing ofthis cause, beginning on the 22"‘1 day of 
September, 2008. I recorded and transcribed all statements of counsel, the 
Ievidence: given during said hearing, the objections of counsel and the rulings of 
he Court upon such objections. 

I further certify that the foregoing transcript. as prepared, is full, true 
:orrect and complete of the Pretrial Hearing. 

IN WITNESS THEREOF. I have hereunto set my hand and affixed my 
Official Seal this Nth day of W046 , 2009. 

REN HAMIL N. 
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HEARING ON 4043 AND HEARSAY EVIDENCE 

THE COURT: Okay. We’re back to State of Indiana versus 

-awrence E. Nunley. The record will reflect that uh. okay. Now, the State of 

ndiana tendered to me some case law. Did you copy that to Ms. Schultz? 

THE STATE: Yes sir, yes. 

THE COURT: Uh. they gave you some cases they wanted me to 

ake a look at at some point. And you've got copies of those? 

MS. SCHULTZ: Yes, I do. 

THE COURT: Okay. Okay, now uh, let's see.... one thing that I 

wanted to uh, okay. we're here for a hearing on uh, on, on uh. I guess the 

aending issues. One of them is the 4043 issue and one of them is the hearsay 

ssues. Is that right? 

THE STATE: That's correct. Judge. 

THE COURT: Okay. And uh, would the State like to uh. begin on 

hat uh. you know what. There's one issue that I have before we begin. 

THE STATE: Okay. 

THE COURT: The State filed a Notice of Intent to Introduce A.Y.’s 

Statements Into Evidence Pursuant to 35-37—4-6. and a Motion for a Hearing, 

hich is scheduled for today. Is there any objection to the timing of he hearing 

3y the... 

MS. SCHULTZ: No, Judge. 

THE COURT: Okay, now I’m referring to the ten days. 

MS. SCHULTZ: No. I don't have any objection. They had, well, 

does that one have a ten-day time period on it? 

THE STATE: Judge. the statute is that I have to notify her, notify. 

give notice ten days prior to trial, which I did fax her those that day. I didn't

7
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HEARING ON 4043 AND HEARSAY EVIDENCE 

1 nderstand the statute to say that we have to have a hearing in ten days prior to 

2 rial. 

3 MS. SCHULTZ: No. I don't think we do. I thought the notice had to 

4 e ten days before the trial. 

5 THE COURT: Okay. Uh, but uh, well, what I'm, I wasn't talking 

6 about ten days before. What I was referring to was uh, let's see.... 35-37-4-6, 

7 subsection “"9 the statement... unless the Prosecuting Attorney informs the 

8 iefendant, the defendant's attorney at least ten days before trial of the intention 

9 o introduce it and the content. So you've had the uh. the video tape and so forth 

10 I'or more than. you’ve probably had that for more than a month, I suppose. 

ll 1aven't you? 

12 MS. SCHULTZ: I’ve had it for a significant period of time. I don't 

13 Know exactly when I got it. but it's been several months ago. 

14 THE COURT: Okay, so you've had it. 

15 MS. SCHULTZ: Uh huh. 

16 THE COURT: And is it fair to say that you‘ve known that they were 

17 Jh, wanting to use it for uh, more than ten days? 

18 MS. SCHULTZ: I had suspected that. I actually received my notice 

19 hat they wanted to use it on November the 6‘“. So I think they’re more than ten 

20 hjays in advance. 

21 THE COURT: November the 6"1 to November the 14‘“ is not ten 

22 Pays. Okay. 

23 MS. SCHULTZ: It’s scheduled for... 

24 THE STATE: Uh. well, ten days prior to trial it would be. The trial is 

25 he 18‘“.
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HEARING ON 4043 AND HEARSAY EVIDENCE 

THE COURT: Okay. Oh. at least ten days before the trial. I’m 

I«sorry. okay. Excuse me. All right. Okay, so I guess that does comply. All right. 

MS. SCHULTZ: Believe me. if I can find some technicality... 

THE COURT: Okay. ljust, l was thinking about the ten days. I 

wadn't read it very carefully. And | just wanted to make sure that we've got 

everything covered. okay? 

MS. SCHULTZ: But I don't have any objection on the timing of it. 

THE COURT: All right, okay. No objection about any timing issues. 

Dkay. All right. So uh, now then. how. what do you want to start with. Ms. 

3rosecutor? 

THE STATE: Judge. just so we're clear too. I filed actually two 

notions to introduce A.Y.‘s statements. One was..., I filed them a day apart. 

fll'he first is the one you mentioned which is the Comfort House interview. The 

Ksecond is her statements in the form of a note she wrote that she presented her 

“other and father uhm, and | notified Ms. Schultz of that in a motion. of the 

:ontent of that. And she was also aware of that from a deposition she took of 

flronya Caves. I also want to try to introduce under this. and put it in the form of a 

1otice of intent with all the required parts of the statute. There's the uh, A.Y.’s 

Kstatement to Trooper Kevin Bowling. in which she disclosed the day after this uh, 

allegedly took place. what happened to her. So there's actually, I guess if you 

would say four different things I'm trying to introduce under the child hearsay. 

THE COURT: The first one is the video of, the video uh, the video 

hat’s really a DVD, a video-DVD at the Comfort House. April 18'“. 2008 

Interview. That's one of them. April 18‘“, ‘08. And then the second one is a note 

0 her mother?
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HEARING ON 4043 AND HEARSAY EVIDENCE 

THE STATE: And the contents. the note which you'll find out and 

"Vls. Schultz is well aware of the note that no longer exists. but the contents of the 

1ote that she wrote on April the 14'“, 2007... 

THE COURT: Contents of note, of April the what? 

THE STATE: April the 14‘", 2007. 

THE COURT: April the 14‘“. 2007. okay. 

THE STATE: She showed that to her mother and father, so I have 

30th of them here today. And then her statement of April the 14'“, 2007. 

THE COURT: 

THE COURT: April the 14“,. 2007. Statement to who? 

THE STATE: Trooper Kevin Bowling of the Indiana State Police. 

THE COURT: To Kevin Bowling, okay. B-o-I-i-n-g? 

THE STATE: Yes. And he's here today. B-o-w-l-i-n-g. 

THE COURT: B-o-w-l-i-n-g. Okay. B-o-w-I-i-n-g, okay. Okay, then, 

go ahead. 

THE STATE: And for the record. all of the, all of those individuals 

are here, or will be here. Ms. Caves is on her way. Uh... 

THE COURT: Was there a fourth item or a fourth statement? 

THE STATE: The fourth statement is really the note was shown 

30th to Richard Caves and Tonya Caves. They both saw that note. 

THE COURT: Okay. So it's three statements... 

THE STATE: Four witnesses. 

THE COURT: Four witnesses. The video-DVD Comfort House, 

pril 18'“, the contents of the note of April 14‘“, ‘07, April 14"1 '07 statement to 

evin Bowling uh, an Indiana State Police Officer. Is that right?

10
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HEARING ON 4043 AND HEARSAY EVIDENCE 

THE STATE: Yes, Judge. 

THE COURT: Okay. 

THE STATE: And the same I have the 404B witnesses present. 

"And I’ve uh. one being Kirstin Nunley. the other being Kimberly Simler. And 

hey’re here ready to testify. Katelyn Barnes has not appeared... 

THE COURT: Kirstin, K-i-r-s-t... 

THE STATE: ...i-n. 

THE COURT: ...t-i-n, t-i-n, Kirstin Nunley. 

THE STATE: Yes. 

THE COURT: Okay. 

THE STATE: And Kimberly Simler. 

THE COURT: Kimberly Simler. Kimberly Simler. S-i-m-l-e-r? 

THE STATE: Yes. 

THE COURT: Okay. 

THE STATE: I also have Anne Young, Annie Young, who's the 

lleged victim in this case. and she's... 

THE COURT: Annie Young, A-n—n-i-e? 

THE STATE: Yes. 

THE COURT: Okay. 

THE STATE: She. she, she would have to testify, Judge, as to the 

4048 evidence to show that what she is alleging is similar to what the other girls 

are alleging. So, you'll need her testimony on that as well as on the reliability 

[Issue of her other statements. 80 my intention was to put her on the stand first 

and not to have to have her come in a couple of times. We’d start with her. 

THE COURT: Okay. Anything before we start with witnesses, Ms.

ll
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HEARING ON 4043 AND HEARSAY EVIDENCE 

Schultz? 

MS. SCHULTZ: Well, I mean when you get all these things all 

wrapped up together, it can sometimes get a little bit confusing. And I guess the 

question that I would have on the 404B stuff. it's my understanding from the way 

he law has interpreted that court rule. that before the State is permitted to 

aresent any 404B evidence. they have to identify specifically what it is that 

hey’re going to use that 4048 evidence for, and it has to be something other 

han the propensity of the defendant to commit the act of which he is charged. 

lac I would like to know very specifically what it is that the State would intend or 

Delieve that this other acts evidence is going to show other than the propensity of 

Mr. Nunley to commit the act that he's charged with. 

THE STATE: That, that's a fair request, Judge. And I filed uh, and 

hope it was faxed to Ms. Schultz, my amended notice of intent to introduce 

extrinsic act evidence at trial. And | indicated in paragraph six of that. that l 

ntended to use this to show Nunley's modus operandi with respect to how he 

lT‘olests young girls. 

THE COURT: Let me catch up with you and get the copy of that 

"Iled. Oh, there it is okay. 

THE STATE: It would be a para... 

THE COURT: October the 8‘“. 

THE STATE: No, Judge. There's an amended one that was filed 

an November the 13‘". 

THE COURT: Well. okay. Hang on. Let’s see about that. Did you 

Iget it, Ms. Schultz? 

MS. SCHULTZ: Yes. I did. It was faxed to me yesterday.

12
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HEARING ON 4043 AND HEARSAY EVIDENCE 

THE STATE: Judge. 1 can make you a copy. if you'd like one. 

THE COURT: I’m making sure that I've got it or don’t have it. Uh, 

yeah. Maybe you should get me one. I don’t see that I have it. Thank you. 

Okay. so Ms. Schultz. you were about to say uh, uhm, Ms. Prosecutor? 

THE STATE: I said at the bottom of paragraph six is..., I mean the 

fitate would use this evidence to show his modus operandi with respect to how 

1e molests young girls. And the case law that I tendered to the Court and to Ms. 

Schultz indicates that modus operandi can be shown when the crimes are so 

strikingly similar that one can say with reasonable certainty that one and the 

same person committed them. Strikingly similar method must be unique in ways 

hat it attributes the crimes to one person. And that’s what I would submit, when 

he Court hears the testimony of these two other little girls, two, one’s now older. 

out one child and one now adult. that you will see that the specific type of 

nolestation is actually the handiwork of the same person. And that’s howl read 

he case law to be modus operandi, and that's what I would be tendering to the 

Sourt is the reason we would want to get in these other facts. 

THE COURT: Okay... 

MS. SCHULTZ: Judge, perhaps we’ll have to get into the facts to 

nake that decision, but I would suggest to the Court that if this is the only person 

hat... I mean that assuming for the purposes of the statement that Mr. Nunley 

:ommitted the acts that he's accused of. But I would suggest to the Court that if 

his is the only person, I mean assuming for purposes of this statement that Mr. 

\Iunley committed the acts that he is accused of. If he’s the only person in this 

world that has done that. I would be very grateful and very surprised. I don’t 

hink there’s anything unique about the allegations in this particular case. And |

13
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HEARING ON 4048 AND HEARSAY EVIDENCE

I 

)elieve that this is a situation where there is nothing unique about it. There are 

llnany. many people who engage in conduct similar to what Mr. Nunley has been 

accused of. And I don't think that there's anything particularly uh, unique to 

dentify the person who committed these similar acts as Mr. Nunley as anybody 

else. So I think we probably have to get into the factual basis for that. But if the 

allegations are what I think they are, then it's not a unique situation. We would 

:ertainly object to any uh. evidence of any other type of conduct. And I have 

eviewed the cases that Ms. Flanigan provided to the court, and I don't believe 

hat any of those cases uh, are in opposition to our argument. 

THE STATE: And I think that's why we have to a hearing, Judge. 

IAnd I've brought these two other witnesses for you to hear and come up... 

THE COURT: Okay. I see. Let's call your first witness, then. 

THE STATE: Judge, back to Ms. Schultz's point, before we start 

his, she said sometimes things get confused. We can also break this into two 

Darts, which would be the 4048 witnesses. and then recall Annie as to the child 

"learsay witness, if she would rather conduct them as two separate... 

MS. SCHULTZ: That would certainly be a lot easier for me. I have 

a little trouble keeping these things straight in my mind. 

THE COURT: 1, I have no problem. 

THE STATE: That’s fine with the State. If I. I’ll just uh, Ms. 

.Nheatley... 

THE COURT: If you wish to do it that way. I, I’m not opposed to 

you doing uh, proceeding with the uh, testimony of the alleged victim all in one 

ell-swoop one time. 

THE STATE: It'll be fine, I think, if we split it up. And in fact. I think

14

Case 2:19-cv-00012-JRS-DLP   Document 15-3   Filed 04/17/19   Page 16 of 252 PageID #:
<pageID>



I/‘—'\‘ 

.‘\k 
V / 

:— 

Lo) 

10 

ll 
12 

l3 

14 

IS 

l6 

17 

18 

19 

20 

21 

23 

24 

25 

HEARING ON 4048 AND HEARSAY EVIDENCE 

hat the child hearsay statute requires that Annie be present for the hearings. So 

don’t think she could go any way. So I, I don't think we’re inconveniencing her 

00 terribly. We’ll just do it in two separate parts, Judge. 

THE COURT: Okay. Whatever you all prefer. 

THE STATE: ljust could have them walk up. Judge. Ms. Wheatley 

actually going to do the direct on Annie Young because she was present at the 

eposition while I was out and was more of a rapport with her, I would say. 

THE COURT: Okay. 

THE STATE: Uh, the other thing is I would ask, one of the 

itnesses is going to be Kimberly Simler. and I’ve asked her mother and 

randmother to leave the courtroom so there's no suggestion that they hear what 

nnie says, and then attempt to tell Kimberly what to say. So I've asked them to 

at be here. 

THE COURT: Okay, all right. The record will so reflect that none of 

he other witnesses are present in the courtroom. And of course. the jury is not 

ere. That’s not until next week. And.... all right. 

THE COURT: Judge, the State would call Annie Young to the 

tand. And let the record reflect that Lauren Wheatley will question her on behalf 

fthe State. 

THE COURT: Okay. All right uh. Annie uh. let's see, were you in 

chool today? 

WITNESS: Yes. 

THE COURT: Okay. So you got out of school this afternoon. huh? 

WITNESS: Uh huh. 

THE COURT: Okay. Well, uh, this is an awfully big room for no

IS
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nore people than are in it, isn't it? 

WITNESS: Uh huh. 

THE COURT: It’s almost wintertime. isn't it? 

WITNESS: Uh huh. 

THE COURT: I like the springtime, when it's a little bit warmer and 

everything's starting to grow. What do you think? 

WITNESS: Yeah. 

THE COURT: Yeah. you like that too. Okay. So. Annie. what I'd 

Like for you to do is uh, I want you to raise your hand. okay? Just like I do mine, 

akay? And uh. do you solemnly swear or affirm under penalties of perjury that 

you will tell the truth, the whole truth and nothing but the truth? 

WITNESS: Yes. 

THE COURT: Okay. Now uh, Ms. Wheatley is going to ask you 

IIsome questions and uh. the other lawyer may ask you some questions. I’ll even 

ask you some questions. 

WITNESS: Okay. 

THE COURT: And if you need to take a break or anything, we can 

do that, all right? 

WITNESS: Uh huh. 

THE COURT: Okay. 

WITNESS: And my Aunt Missy said if I needed to cry, I’d just have 

0 cry. 

THE COURT: I'm sorry. What did you say? 

WITNESS: My Aunt Missy said if I needed to cry, I could cry. 

THE COURT: Okay. well. that‘ll be all right. You can do that too.

16
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I”\ll right.

L 
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UJ’UPUP 

55511.); 

DIRECT EXAMINATION OF ANNIE YOUNG BY MS. WHEATLEY: 

All right, Annie. Now remember we talked about how important it is say 

“yes" or "no" and to make sure you’re loud and clear. Okay? 

Okay. 

Great job. Now can you start off by telling everybody in the courtroom 

what your name is? 

I am Annie Young and I’m eight years old. 

Eight years old. What is your birthdate? 

June 24‘“. 

June 24‘“. Do you remember the year that you were born? 

2000. 

All right. Now. Annie, do you understand the difference between the truth 

and a lie? 

Yes. 

Okay. Can you tell me a little bit about that? 

Uh huh. 

Okay. Well, tell me. 

A lie is something you're not supposed to do. A lie is something. you can 

tell a lie and you'll get in big trouble. The truth, you won’t get into much 

trouble as you usually do if you lie. 

Okay, all right. So if I said that you were wearing a pink shirt, would that 

be a truth or a lie? 

The truth.

17
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It is because you are wearing a pink shirt. aren‘t you? 

Uh huh. 

Okay. Now if I said that I was wearing a bright blue jacket, what would 

that be? 

A lie. 

A lie. Why is that? 

Because you're wearing a red jacket. 

All right. Okay. and so you know that you can get in trouble if you lie. 

right? 

Yes. 

Okay. And have you gotten in trouble before at home maybe? 

Uh huh. 

Yeah. Maybe for not doing your homework on time? 

I always do my homework. 

You always do your homework. Well. that’s great. Okay, so I'm going to 

talk to you a little bit about what happened on April 13'", 2007. 

Okay. 

Okay? Now uh, you're a girl, right? 

Yes. 

Yes. Okay, and do you know that girl parts are different than boy parts? 

Yes. 

Okay. Do you call girls parts anything? 

Yes. 

What do you call them? 

Pee pee.

I8
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Okay. And uh. I‘m going to show you a picture. What's this a picture of? 

A girl. 

A girl. How do you know that? 

Because I can see the body parts and how her hair is. 

Okay. She's got bows in her hair, doesn’t she? 

Uh huh. 

And you can see the body parts. Okay, can you point to the picture of the 

pee pee? Okay. All right, I’m going to give you my pen and I’m gonna 

have you circle the girl's pee pee. Can you do that for me? Okay, great. 

All right. now boys have body parts too, don't they? 

Uh huh. 

Okay. Now I'm gonna show you this picture. What's this picture of? 

A boy. 

Okay. And what do you call a boy‘s body parts? 

A weedy-bob. 

A weeny-bob? 

Uh huh. 

Okay. And I'm gonna have you circle a boy’s weeny-bob. Okay. Good 

job. All right. Now. Annie. do you know a person by the name of Ed 

Nunley? 

Yes. 

Is Ed in the courtroom today? 

Uhm, yes. 

Okay. All right, it's okay. Do you see him? 

I see half of him.

l9
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You only see half of him? 

Yes. 

Where is he sitting? 

He's sitting right. right beside that lady right there. 

Okay. What color clothes is he wearing? 

Black and white. 

Okay. Are, are there anything specific about those clothes? 

Yeah. It means he is, he’s in jail. 

Okay. all right... 

Because I know the colors orange, that's the jail clothing, what color they 

are, and black and white. 

Okay, all right. And so Ed is in the courtroom today? 

Yes, Ed Nunley. 

Okay... 

MS. LAUREN WHEATLEY: Your Honor, may the record please 

16 eflect the witness has identified the witness in this case? 

I 7 

l 8 

l 9 

20 

2 l 
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THE COURT: Ms. Schultz. any objection? 

MS. SCHULTZ: No objection. 

THE COURT: The record will so reflect. 

STATE RESUMES DIRECT EXAMINATION OF ANNIE YOUNG: 

Okay. Now, Annie, do you remember the last time you went to Ed 

Nunley's house? 

Yes. 

Okay. And why were you going there?
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Just to spend the night. 

To spend the night. Is that something you had ever done before? 

That's the first time I spent the night. 

That's the first time you spent the night? 

Uh huh. 

Okay, had you been there before? 

Yeah. But I was with my mommy. 

Okay. Now, why were you going to go spend the night there? 

Well. because I wanted to and it was usually boring at home. 

Boring at home? 

Yeah. And Kiki was supposed to be there to watch me. 

Kiki? Now who's Kiki? 

It's. I think it’s Ed Nunley’s daughter. 

You think it's Ed Nunley's daughter? 

Uh huh. 

Okay. Now whenever you went to Ed Nunley's house before, was Kiki 

always there? 

Yeah. 

Okay. So you thought you were gonna go stay the night at Ed's house 

and have fun with Kiki? 

Yeah. 

Yeah? Okay. Was she older than you? 

Uh huh, she's a teenager. Now I don't think it is Ed Nunley's daughter, 

but I think he has a son, but I can’t remember his name. 

Okay. So maybe his son's girlfriend?

21
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1 Yeah. 

2 Okay. A friend of Ed's son? 

3 Yeah. 

4 And she was a teenager? 

5 Uh huh. 

6 I! And she played with you. right? 

7 "A Uh huh. 

8 I.) Now, when you went there, the last time that you went to Ed's house. was 

9 Kiki there? 

10 Uhm. yeah.

_ .— Okay. Did, was she there the whole time? 

._. N Uhm, no. 

._. Lo.) Okay. When did she leave? 

._. A I really can’t remember because it’s such a long time. 

._. U1 I understand. Did she spend the night there? 

_. (h Uh, no, because when I woke up in the morning, she wasn't there. 

_ 
\l Okay. Did you spend the night there? 

00 Yes. 

_. 0 Okay. So when you got there, who took you to Ed Nunley's house? 

NC 

N 

M 

N 

N

N 

Ln 

4: 

DJ 

M 

—- 

Mommy and Daddy. 

Okay. All right, and, and was Kiki there when you got there? 

Yes, and then she left. But I can't remember what time. 

Okay. that’s all right. Now, whenever you were at Ed Nunley’s house, 

what did you do? 

I played a game most of the time and stuff like that.

22
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Okay. So you played a game. Did you play outside? 

I can’t remember. 

Okay, do you remember playing inside? 

Uh huh. That was the game Ed Nunley had in his house. 

Okay, what game? Do you recall? 

Mario. 

Mario. Was that like a video game? 

Uh huh. It was like on a, a Nintendo game. 

Okay. And was that on a T.V.? 

10 Uh huh. 

I I All right. And where was that T.V.? 

f/' K 

xi 

Ox 

VI 

A 

w 

N 

_. 

12 It was in the living room on that side of the wall. 

13 Okay. All right. And where did you sleep that night? 

\ / l4 Uh. first I started on the couch, and then I went back in the bedroom to 

15 sleep. 

16 3 Okay, whose bedroom was that? 

17 "A Ed Nunley's. 

18 2 Ed Nunley's bedroom. okay. Do you recall how many bedrooms there 

19 were in the house? 

20 Bedrooms? Two. 

2] Two, okay. But you were in Ed’s bedroom? 

22 Yeah. 

23 Okay. Was there a T.V. in Ed's bedroom? 

24 I can’t remember. 

ufiufifl 

25 Did you watch anything on T.V. in Ed’s bedroom? 
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Uh huh. yeah, like a mini T.V. 

A mini T.V.? Okay. 

Mini. 

Maybe like one that you could carry? 

Yeah. 

Okay. And could you play movies on that mini T.V.? 

Yeah. You could play like DVDs. 

Okay. Did you watch any DVDs? 

Uh huh. And one was bad. 

One was bad? Okay. Well. we're gonna.... 

I only watched one and it was bad. 

Okay, we'll talk about that in a minute. Did you watch any not-bad 

movies? 

Uh, yeah. When I woke up in the morning Iwatched Scooby Doo. 

Okay. Well. you watched Scooby 000 in the morning. Did you watch 

anything that night? 

No. 

Okay, so you didn't watch the Lion King? 

No. 

Okay. All right. You. you told me that you watched a bad movie. Can 

you tell us what you mean by bad? 

Yeah. I had to watch some bad stuff. 

What do you mean by bad? 

Like girls doing stuff to guys and guys doing stuff to girls. 

Okay. Did the people have clothes on?
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Huh uh. 

Is that a “yes" or a "no"? 

Nope. 

Had you ever seen a movie like that before? 

No, not really. 

Okay. And how did you know that was a bad movie? 

Because I saw the stuff that they did. 

Can you tell us what they did? 

Well... 

That's okay. It's just you and me talking. 

They was doing a whole bunch of bad stuff like guy was... 

Did you see the guy’s weeny—bob? 

On that movie, yeah. 

Okay, did you see a girl's pee pee? 

On that movie, yes. 

Okay. all right. Did you want to watch that movie? 

Not really. 

Okay. Would you have rather watched Scooby Doo? 

Uh huh. 

Yeah. You like Scooby Doo better? 

Yep. 

Okay. Did anything happen that night? 

Uh huh. 

Okay. Can you tell the Judge what happened that night? Do you need a 

drink? Okay, it's just you and me talking, okay? Good job. Now. can you

25
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tell me what happened that night? 

Yeah. Ed Nunley. he licked my pee pee and he made me suck on his 

weedy-bob. 

Okay. Had you ever seen a weeny—bob before? 

No. 

Did you want to suck on his weeny-bob? 

No. 

What were you wearing? Did you have on pajamas? 

I was just wearing a tee shirt. 

Okay. Did you take off, did you have pajamas on before that? 

No. | just had a tee shirt on. 

Okay. And did, where were you when Ed Nunley licked your pee pee? 

In his bedroom. 

In his bedroom. Were you on any furniture? 

The bed. 

The bed. Was itjust you and Ed Nunley? 

Yeah. 

Yeah? It's all right. Take a big deep breath for me. Okay. now. you say 

that he licked your pee pee. Did he do anything else to your pee pee? 

No, not really. 

Okay. Did he ever touch your pee pee? 

Nope? 

Did he ever touch your pee pee with his weeny-bob? 

Not that I know of, no. 

And did you see his weeny-bob?
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Yeah. 

And did he make you touch his weeny—bob? 

Yeah. 

Yes? And after that happened. what did you do? 

I can't remember. 

Okay. Did, did Ed Nunley talk to you about that? 

He told me not to tell Mommy. 

Why did he say that? 

Because he wanted to keep it as a secret. 

Did you want to keep it a secret? 

No, not really. 

And did you tell your Mommy? 

Yeah. 

When did you tell her? 

I told her the next day and I wrote it on a piece of paper. And then after 

that, Mommy went to beat up Eddie. And, and stuff like that. And my 

Mommy told me that she beat up his Harley and busted the windows out 

of the house. And then Mommy saw Eddie, Ed Nunley come out and she 

said man, his eyes was rage. And she said if Ed Nunley had got that from 

her hands, then she would’ve been dead when she came back. 

Okay. all right. So let me ask you this. When you told your Mommy, you 

said that you wrote it on a piece of paper. Why did you write it on a piece 

of paper? 

Because I was afraid to tell and I just didn't want to talk about it very 

much.
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It's not something fun to talk about. is it? 

No. 

No. You'd probably rather talk about uh. like Hannah Montana, wouldn't 

you? 

Yeah. 

Okay. But you understand that you have to tell the truth, right? 

Uh huh. 

Okay. and you’re telling the truth today? 

Yeah. 

Okay. Can you move your fingers? Thank you. 

Oh. 

So you're doing a good job. Take a big deep breath. All right. you need 

another drink? Okay. Okay, Annie. I'm gonna, I'm finished asking you 

questions for awhile, okay? Miss Susan is going to ask you some 

questions now, okay? All right. 

Put that right there. 

Okay, that’s fine. 

CROSS EXAMINATION 0F ANNIE YOUNG BY MS. SUSAN SCHULTZ: 

Is it easier for you to hear me if I come up next to you to talk? 

Uh huh. 

Okay. So you went to Ed Nunley's that uh. that night. Right? It was in 

April? 

Uh huh. 

Was it a school night? Do you remember?
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Well, after school I came there really. 

Okay. So do you remember if you to school that day or not? 

I did. 

You did. okay. Do you remember what time of the day you got there? 

No, not really. But it was daytime. 

It was still daylight when you got there? 

Yeah. 

And when you got to the house. was Kiki there when you got there? 

Yeah. 

Do you remember if Kyle was there when you got there? 

He wasn’t there. 

He was not there? 

Yeah, he was. And then him and Kiki left. 

Were you still awake when they left? 

Yeah. 

When you came to the house, did you take anything with you to the 

house? 

Yeah. clothes, panties... 

Did you take extra clothes with you? 

Uh. panties and stuff to take a bath. 

And what did you have your clothes in? 

What? 

What were your clothes in when you took them? Did you have then in a 

suitcase or a plastic bag... 

I had them in a suitcase.
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You had them in a suitcase. Okay. And do you think you got there while 

it was still light, but you don't know what time. Am I right? 

Yes. 

Okay. Did you have dinner before you went there that night? 

Yeah. 

Did you eat anything at Ed's house that night? 

I don't know. But I think that’s no. 

You don't remember that you ate anything there? 

Uh. I think that’s no, because I don't remember eating anything there and 

I'm mad at Ed Nunley. 

And you're what? 

I'm mad at Ed Unley. 

You’re mad at him? 

I think he should go to prison. 

When did you get mad at him? 

Just, now. 

Just now you got mad at Ed? 

Yesterday I got mad at him right after he did that to me. 

Okay. So you went to Ed’s house that night and Kiki was there. and then 

she left. And you said, when Lauren was asking you questibns. you told 

her that you went to sleep first on the couch, and then you went into Ed's 

room? 

Yes. 

80 when you went to sleep on the couch, did you have a blanket or 

anything to cover up with?
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Yes. 

You did have? 

Uh huh. 

And did you take a bath before you went to bed that night? 

Yeah. 

All right. And how, if you started to sleep on the couch, did you wake up 

and go into the bedroom? Or what happened? 

Uh, I didn't go to sleep on the couch, but laid on the couch for a few 

minutes. And then I went in there. 

Were you watching T.V. or anything while you were on the couch? 

Uhm, yeah. But it wasn't a movie. 

Was it just a regular T.V. show? 

Yeah. 

You don't remember what it was? 

I don't remember what it's called. 

I couldn't remember what I watched on T.V. a year and a half ago. I know 

that. 

I can't even remember what I watched a week ago, not even yesterday. 

I think that’s true for lots of us. So. you got up off the couch and you went 

into the bedroom. You walked into the bedroom yourself, right? 

Yeah. 

Ed didn't carry you in or anything? 

No. 

80 you went into the house. went into the bedroom. Uh, did he ask you to 

go in there?
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No. He said I could if I wanted, yeah. 

So why did you go in the bedroom? 

Uhm, I really don’t know why. 

Was he in the bedroom when you went in there? 

Yeah. 

He was in the bedroom when you went in there? 

Yes. 

Okay. You remember when we talked before? 

Uh huh. 

Do you remember telling me before that you were in the bedroom and he 

came in there after you? 

Uhm. no. 

You don’t remember that? Okay, maybe I'm wrong. Maybe I'm not 

remember right. Okay. so you were in the bedroom. and Ed was in the 

bedroom when you got in there? 

Yes. 

And did you do anything in the bedroom before he showed you the nasty 

movie? 

Yeah. 

What did you do before he showed you the nasty movie? 

Uh. just talked. 

Were you in there just for a real short time. like a couple of minutes, or a 

long time before he showed you the nasty movie? 

A couple of minutes. 

Just a couple of minutes?
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Like five minutes. 

Okay. And then you, did he do anything, touch you in any way before you 

watched the nasty movie? 

No. 

Had you ever seen a nasty movie or naked people before? 

No. 

Ever seen any pictures in any books or magazines of naked people 

before? 

No, not really. 

Do you have any brothers? 

Yeah. 

Have you ever seen your brothers... 

No. I only have one brother and that’s, A-I-a-n, Alan. And he is thirteen 

now. He just turned thirteen October 6‘". He's Alan Fentress. His dad is 

Rick Young. Because my mom has been with a lot of men. Rick, and 

then Daddy, and then Eddie. Eddie Foreman, of course. There's two Eds. 

Ed Nunley and Eddie Foreman. and she got with Will. 

So you've had a lot of. you've had a lot of men in your house, your mom's 

house? 

Yeah. But Mom really doesn't have a house. She lives in a van. 

And you don't live with your mom now, do you? 

No. Because if I lived with my mom, I'd be took away and be put in a 

foster home, and I wouldn't like that. 

And the day that this happened at Ed's house, were you living with your 

mom then?

Case 2:19-cv-00012-JRS-DLP   Document 15-3   Filed 04/17/19   Page 35 of 252 PageID #:
<pageID>



{“x 

10 

II 

12 

l3 

14 

15 

16 

l7 

l8 

19 

20 

21 

22 

23 

24 

25 

PUFUPUP 

UPUE 

HEARING ON 4043 AND HEARSAY EVIDENCE 

Uhm, yeah. I think Mom and Dad. That is true. 

And tell me what your dad's name is. 

Richard Caves. He’s thirty-two. I think. And, and he's my daddy. 

And you live with him now? 

Yeah. 

And you see your mom sometimes? 

Uhm, yeah. I haven’t seen her in awhile. But I'm glad I got to see her this 

time. 

Okay. So back to the day that this happened at Ed's house.“ 

What? 

It happened in his bedroom, is what you told us before. Right? 

Yes. 

And after it happened in the bedroom, what happened. what did you do 

forthe rest of the night? 

Uhm... 

Did you go to sleep? 

Yeah. 

And where did you go to sleep? 

In the bed. 

In the bed? Do you know where Ed was when you went to sleep? Are 

you asking for a drink? Do you want a drink? 

He was beside me. 

He was at..., did he got to sleep in the bed beside you? 

Yeah. 

And when you woke up in the morning, where were you when you woke
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1 up in the morning? 

2 A Still in the bed. 

3 I.) And where was Ed when you woke up in the morning? 

4 A I don't.... that’s one thing I can‘t remember. 

5 I.) So you don't remember if he was still in bed or not? 

6 "-\ No. 

7 I.) Do you remember if it was daylight or dark when you woke up in the 

8 morning? 

Daylight. 

10 Do you remember if Kiki was there when you woke up? 

11 Uh. I don't think she was there. 

\0 

ufiufiufi 

12 Did you take a bath in the morning? 

13 No, because I took one at night. 

14 You took the bath... 

15 Right before bed. 

16 So you took your bed at night before you went into Ed's bedroom. Is that 

17 what you’re telling me? 

18 Yes. 

19 IE Okay. So after Ed had touched you. you didn’t take a bath before your 

20 mom picked you up? 

21 IX No. 

22 .1 Okay. So your mom came to pick you up the next day sometime. Do you 

23 know when she came to pick you up? 

24 "A No. Not really. I can't remember very much because I didn't know the 

25 time because I didn’t read the time when I was in Ed’s house.
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Did you have breakfast before your mom came to pick you up? 

I really wasn’t hungry so I didn't e-a-t there. 

Did you have lunch or anything? Did you have anything at all at any time 

you were at his house? 

No, because I never got hungry. 

Okay. And when your mom came to pick you up, did she come into the 

house? 

Uh, yeah. She just took a step to the door. 

Did she ever come inside the house that day? 

No. 

When your mom came to pick you up, did she and Ed have any kind of an 

argument? 

No, not really. 

When you left the house with your mom. was your mom mad at Ed then? 

After I wrote the note. then she got mad. She went over there and she 

beat up Eddie and beat up his house and did the windows. like ham. and 

bammed his Harley up. 

So. you wrote the note to your mom. 

Uh huh. 

Do you know what happened to the note? 

After that, we brought it to the police officer. and he kept it. 

And it was the police officer that you went to was in Salem, right? 

No. In Corydon. 

You came to a police officer in Corydon? 

Uh huh. yeah.
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And that's the police officer that kept the note? 

What?

3

A 

Is that the police officer that kept the note, the police officer in Corydon? 

IE Uh huh. 

I) And was that the same day you wrote the note? 

Yeah. The same exact day. 

IE Okay. And you went to talk to the police after your mom went back to 

Ed's house and beat on his motorcycle and broke his windows in... 

J’ I never wanted to talk to him again. 

You don't want to talk to Ed again? 

No. I don’t even want to..., I don’t know what he looks like right now. I, I 

*5.) 

don’t even know. I don't know uh.... really I do want to see him. but never. 

ever, ever want to talk to him. And after seeing him, I'm only gonna get to 

see him. I only want to see him for one second. I don’t want it to be today 

though. 

3 When you were going with your mom to talk to the police, what did the 

mom. what did your mom tell you that you should tell the police? 

The truth and what all happened and stuff. 

Did she remind you of what happened? 

She really didn't know much of what happened. She wasn’t there. 

When you wrote the note, did anybody help you spell the words? 

I only had Daddy... 

He helped you spell the words? 

Yeah. He didn’t know what I was writing though. That's... 

ppm-Supp? 

Tell me how that went. Did you say to your day. "How do you spell

37

Case 2:19-cv-00012-JRS-DLP   Document 15-3   Filed 04/17/19   Page 39 of 252 PageID #:
<pageID>



/\ \/ 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

595195 

1.) 

FUEL) 

HEARING ON 4048 AND HEARSAY EVIDENCE 

weeny—bob?” 

Uh huh,yeah. Then... 

Then did you ask him how to spell “pee pee"? 

No. ljust wrote, I sucked on his weeny-bob, and that's all. 

So did you know how to write “suck" yourself without asking your dad? 

Yeah. It's s-u-c—k. 

And when you were in kindergarten, could you write like that when you 

were in kindergarten? 

Uh huh. 

So you knew how to spell “suck”. Did you. but you didn't know how to 

spell “weeny-bob"? 

No. 

Do you know how to spell “licked"? 

No. I didn't have... 

Did you have to ask your dad how to spell that? 

I didn’t write that. I just wrote, “I sucked on his weedy-bob”, which is pretty 

much all I wrote. That’s all. really. 

80 your note said. "I sucked his weeny-bob"? 

Yeah. 

It didn‘t say anything else? 

No. Because that's all I really pretty much thought of in my mind, because 

I was only in kindergarten. 

Do you know what you wrote the note with? Did you write it in pencil or 

pen or... 

I wrote it with a colored pencil Ed Nunley gave me. And he gave me
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sunflower seeds. and the colored pencil he gave me. It was like red and 

kind of like those car pencils. 

Who gave that to you? 

Ed Nunley. 

And when did he give that to you? 

In the morning. No, no. 

That same day? 

When Iwent there, because it was daylight. And then Mom and them left 

and he gave it to me because I found it. And he gave me sunflower 

seeds. 

Okay. 

Is that all the questions? 

No. I just have a couple more. 

Five more? 

And I know... I know how you do with questions and you like to bargain. 

Is that just five more questions? 

I will promise you no more than five more questions, if you can answer 

these, okay? 

Okay. 

Before you came here today. did anybody talk to you about what you had 

told other people before? 

What? 

Did anybody talk to you before you came into this courtroom today and 

sat in this chair, did anybody talk to you about the things you’d said that 

happened to you?
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Daddy. 

He talked to you about it? 

He told me to say the truth and nothing but the truth. And Lauren, and 

she, and she showed me the courtroom and showed me where I'm sitting. 

She said the same thing. You have to say nothing but the truth, but the 

truth. 

Did anybody ever tell you that what you had told somebody else about this 

before? 

No. 

Did anybody come to you and say, “Well. you talked to somebody before 

and this is what you said happened then"? Anybody do anything like 

that? 

No. 

Okay... 

That's two questions. 

All right. And remember when I talked to you the last time, we told you 

the Court Reporter was going to write this all down and type it up? Do you 

remember that? 

What, what? 

Remember when we were in the room across the hall before. when we 

talked about this. and the Court Reporter was going to type it all up? You 

remember that? 

No. And that's three questions. 

Okay. Did you have a chance to uh. see what the Court Reporter typed 

up that you said the last time you and I talked?
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No. 

Okay. 

You have one more question. 
“Pub 

I'm not going to ask one more question. I'm done. Okay? 

MS. LAUREN WHEATLEY: Judge. we have no more at this. 

Jnless you. 

THE COURT: No. 

MS. LAUREN WHEATLEY: Annie. want to come with me? Go get 

your drink. 

THE STATE: The State would ask that she uh. stay at the 

:ourthouse, but she doesn't need to stay in the courtroom for the next witness. 

THE COURT: Okay. 

THE STATE: The State will call Kimberly Simler. Judge, and I'll go 

get her. 

THE COURT: Okay. Good afternoon. 

KIMBERLY SIMLER: Good afternoon. 

THE COURT: Okay. Tell me, what's your name, young lady? 

KIMBERLY SIMLER: Kim Simler. Kimberly Simler. 

THE COURT: Kimberly Simler, okay. How old are you, Kimberly? 

KIMBERLY SIMLER: Ten. 

THE COURT: Ten years old. Are you in the fifth grade? 

KIMBERLY SIMLER: Yes. 

THE COURT: Fifth grade. okay. Who’s your teacher? 

KIMBERLY SIMLER: Ms. Easler.

4|

Case 2:19-cv-00012-JRS-DLP   Document 15-3   Filed 04/17/19   Page 43 of 252 PageID #:
<pageID>



/‘1\ 
\/ 

b.) 

~~-lO‘«t.n 

IO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HEARING ON 4043 AND HEARSAY EVIDENCE 

THE COURT: Ms. what? 

KIMBERLY SIMLER: Easler. 

THE COURT: Easler. Mrs. Easler. So uh. what school do you go 

o? 

KIMBERLY SIMLER: Lanesville. 

THE COURT: Lanesville, okay. Okay, Kimberly. Uh, uhm, Iwant 

you to raise your hand. Okay, do you solemnly or affirm the testimony you’re 

about to give shall be the truth and nothing but the truth, so help you God? 

KIMBERLY SIMLER: Yes. 

THE COURT: Okay. Now the ladies are gonna have some 

questions for you. Okay? 

KIMBERLY SIMLER: Okay. 

DIRECT EXAMINATION BY JULIE FLANIGAN, DEPUTY 

”ROSECUTING ATTORNEY: 

Kimberly, uh, we’ve met before, right? 

Uh huh. 

And you remember my name is Julie? 

Yeah. 

And when you were. you met Susan. We did a deposition. 

Uh huh. 

UPUFUPU 

And that's where you told what happened, and somebody took that all 

down. 

Yeah. 
U—F 

Okay. You have not had a chance to re.... to look at that, what was typed
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up yet. have you? 

"A No. 

21 Okay. And uhm. since that time I have not talked to you about your 

testimony here today or what to say today, is that right? 

A Yes. 

2 Has anybody told you what to come in here and say today? 

“A No. 

I.) All right. How old are you? 

'A Ten. 

I) Okay, what's your birthday? 

"A December 17'“. 

I.) So you'll be eleven in December? 

A Yes. 

2 Do you know uh, somebody by the name of Ed Nunley? 

"A Yes. 

3 Do you see Mr. Nunley here in the courtroom today? 

'-\ Yes. 

Q Can you tell the Court where he is? 

A Right there. 

:1 Was there a time uh, that you actually stayed at Mr. Nunley's house? 

In No. 

Q Do you remember how old you were then, Kimberly? 

A I think about seven or eight. I can't remember. 

3 Do you remember what school you went to when you stayed at his 

house?
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Either North Harrison or Fairmont. I can't remember that either. 

Can you tell the Judge if you remember what uh, where did you go to 

second grade? Do you remember? 

A little bit of Fairmont and a little bit of North Harrison. 

Where did you go to third grade? 

Uh, Fairmont. 

And do you remember where you went in fourth grade? 

Uh. yeah, Fairmont. And Iwent back to North Harrison. 

You ended up last year at North Harrison? 

Yes. 

And now you're back at North Harrison? 

No. I'm at Lanesville now. 

Lanesville. Kimberly. can you tell uh, the Judge, was there a time when 

Ed Nunley uh, did something to you that you thought was not right? 

Yeah, yeah. 

Can you tell the Judge the first time he did it and what exactly he did? 

Can you tell him what you were watching, what was on television? 

The Fox and the Hound. 

THE COURT: What was on television? 

WITNESS: The Fox And The Hound. the movie. 

THE COURT: The Fox And The Hound, okay. 

STATE RESUMES DIRECT EXAMINATION: 

Is that a Disney movie?
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Yeah. 

Who was there? 

My sisters. Amber and Nicole. and Ed and me. 

Do you remember how old uh, your sisters were? 

Uhm, I think. I think Amber was five or six, and then my sister Nicole was, 

I think she was around eleven or twelve. I can’t remember. 

80 Amber is younger than you. 

Yeah. 

Nicole is older than you, and they were both there. How old were you 

around that time? 

Seven or eight. 

Seven or eight. And you were watching The Fox And The Hound. And 

tell the Judge what Ed Nunley did. 

He pulled down his pants and he showed me his penis. And I didn't pay 

any attention. And then he grabbed my hand and made me rub his. and 

he rubbed my vagina. 

ls another word back at that time, Kimberly, that you would call your 

vagina? 

My coochie. 

Coochie. After that time uhm, did Ed do that every to you again? 

Yes. 

When would. when would you say the next time he did that was? 

I don't know. I can’t remember. 

Okay. Was there a time uh, that he would show you other kinds of 

movies?
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Yes. 

Can you tell the Judge what kind of movies those were? 

Movies of people having sex. 

When did he, how many times do you think that he showed you movies of 

people having sex? 

A lot of times. 

When he would show you movies of people having sex, Kimberly, did he 

do anything to you or make you do anything to him? 

Yes. 

Can you tell the Judge what he did to you? 

Grabbed my vagina and make me rub his penis. 

Did he ever touch your vagina with his mouth? 

Yes. 

And would he do that while he was watching these, while you were 

watching these. these movies? 

Yes. 

Did uh. he ever make you uh, place your mouth on his penis? 

Yes. 

And did he do that while you were watching these movies? 

Uh huh, yeah. 

Okay. Kimberly, can you tell the Judge where, besides the time of The 

Fox And The Hound, where this would happen? 

His house. 

In what room in his house? 

His bedroom.
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Would you be alone in that bedroom? 

Yes. 

What kind of uh. the naked movies, what would he show you those to you 

on? 

A portable DVD player. 

80 you have a little portable DVD player and put in a naked movie? 

Yes. 

And as that was going. he would uh, do the things you've described? 

Yes. 

Did Ed ever uh, put his uh, put anything inside your vagina? 

His finger. 

Okay. How many times did he do that? 

A lot. 

Did he uh, what would he mostly do when he would watch these dirty 

movies? Do you remember? 

No. Just do like the stuff I described earlier. sometimes. 

Would that be that he would lick your vagina? 

Yes. 

And make you lick his penis? 

Yeah. 

How long did this go on? Do you know? 

I think this one summer. I don't know. 

Was there a summer that you and your family were staying at Ed's 

house? 

Yes.
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Q In Greenville? 

"A Yeah.

U And this happened in his bedroom there. Did it also happen at your 

mom’s house on Grant Line Road? 

Sometimes. 

Where did it happen there? 

Basement. 

Would you be alone with him then? 

Yes. 

UPUPUJS 

And let me go back and ask you. When he would have you in the 

bedroom, Kimberly. his bedroom... 

Yes. 

Would it be just the two of you? 

Yes. 

UPUJ’ 

Okay. And when he would have you in the basement of your mom’s 

house, it would be just the two of you? 

Yes. 

Did Ed ever tell you not to tell anybody? 

Yes. 

Tell the Judge what he would tell you. 

He'd say, "Don't teII nobody." That's all. 

And you. eventually you did tell somebody. Is that right? 

Yes. 

Who did you tell? 

’UPUJ’UJ’UJ’ 

My mom.
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:2 And eventually did you talk. did you uh. go to Child Protective Services? 

A Yes. 

2 And you talked to a man named Randy? 

A Yes. 

Q And you also have a counselor? 

A And Nicole. 

2) And Nicole. And you wrote a note to Nicole. Is that what... 

Before she moved. 

IE She moved. and you wrote a note. And I'm going to show you that note, 

okay? And I'll let the Judge know that uh, Ms. Schultz has seen this note 

and has a copy of this note. And I'd you, Kimberly. if you could see what 

the date is on that note right there. You see that there? 

A Is that a three or a two? 

2 I'd say that’s a three. 

A You want me to say it? 

I.) Yes. 

A Five uh, three. ‘07. 

2 Kimberly, is that your handwriting? 

"A It was. 

3 It's not anymore? 

A No. 

2 So you wrote that over a year and a half ago, right? 

A Uh huh. 

I) And can you uh. read that to the Court? 

A Yeah.
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I.) Could you please? Thank you. 

MS. SCHULTZ: And, Judge, before she starts reading this, like I 

.said. we'd ask for what's the relevancy of this document. What we're here to 

:letermine is whether the acts that are alleged are uh, similar to the acts that 

"have been uh. alleged by in the case that uh. on trial here. And there is no 

llegation of any description in a note or anything of that nature that I, that he 

":«as involved in. So I don’t know how this letter would even assist the Court in 

naking a determination under 4043 whether this uh, evidence is admissible or 

1ot. 

THE STATE: Your Honor, it's a document written close in time to 

he incident when she recorded what happened to her, what Mr. Nunley did to 

1er. And I would submit that it does describe some specific acts. which are the 

exact uh. exact subject in this 4043 motion. In fact, she describes in detail about 

he naked movies and some of the sex acts. And I would say it would uh, you 

1ave to judge Kimberly’s credibility here today, and she wrote this letter close in 

ime to the actions. And I think that the Court should be allowed to hear that. 

THE COURT: Anything else? 

MS. SCHULTZ: Well, the problem that l have here is that I do not 

Jelieve that the victim in the case at bar actually said anything that is anywhere 

I'similar to what this witness is testifying about. If I recall her testimony, it was that 

Jh, there was a dirty movie, and then there were some acts. And then the next 

norning, she watched a kiddie movie. And that's not the theory the State is 

going on here. And if that, if that’s what they’re basing this upon and that's why 

hey want this uh, letter into evidence, I don't think that their proof so far in what
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he other victim has said or following the track of what they anticipated. And | 

ion’t see how this letter at all relevant to what the other victim testified happened 

0 her. 

THE STATE: Judge, quite to the contrary, I think although uh, the 

rim victim did not say anything about a child's movie. she did testify exactly like 

(imberly said, to watching a pornographic movie, then having oral sex performed 

)n her, performing oral sex on Mr. Nunley, that she was around the same age 

Jh. as Kimberly. that it was in Mr. Nunley's bedroom that she was isolated. Uh. 

and that it’s. it’s exactly the same type of thing, and that’s what's gonna be in this 

etter. Sol think it's exactly on point. 

THE COURT: Okay. Well. you all have the letter. I don't. So I’m 

gonna overrule the objection and uh, listen to it. 

WITNESS RESUMES ANSWER: 

A Dear Nicole, I tried to talk about Ed, but I will write about him. what he has 

done and what I'm hoping you will give this to Randy. It all started one 

night at my house. Me, Nicole, Amber and Ed was watching a movie 

called The Fox And The Hound. Then Ed grabbed a pillow so Nicole 

could not see, showed me his penis. but I didn’t pay any attention. Next 

he grabbed my hand and made me rub his penis. And he rubbed 

cootchie, which that’s what I called my private. Most of the time I came 

over, he made me rub his penis and he rubbed my cootchie. Months later 

he showed me a, me sex movies. When I was going to the bathroom, he 

would ask me to... 

2 If you can't make it out, Kimberly, just say. “I can't make it out.”
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I can't make that out. Iwas. and I can't read that word out. I said I’m 

going to the bathroom. He..., I can't make that out. He showed me a sex 

movie at his house. Before the sex movie, he..., he showed me a picture 

of a naked girl, but really one time. Months later I was in a tree house 

alone, and Ed came up along with the portable DVD player and showed 

me the sex movie. This time he licked my cootchie and made me lick his 

penis. And that was the last thing Ed had done to me. Please. please. 

please give this to Randy. The reason I want you to give this to Randy is 

because I want Ed to get punished for what he has done to me and Nicole 

and to protect other kids. Thank you. and I will miss you. Love, Kim. 

Okay. Kimberly, I'm gonna ask you a little bit about that time in the tree 

house. Were you. can you describe the tree house to the Judge? 

It wasn’t really in a tree. It was kind of like four long poles that were put 

up with a swing under it. two swings. and you could climb a rope ladder up 

to like a little room. It's like a, it's like a tree house. but not in a tree. 

And you were in there and Ed came in? 

Yes. 

Was it just the two of you? 

Yes. 

Did he bring that portable DVD player with him? 

Yes. 

And he showed you a naked movie? 

Yes. 

He licked your vagina? 

Yes.
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And made you lick his penis? 

Yeah. That’s the first time. 

Were there other times he went into the bedroom and showed you naked 

movies and he would do that to you? 

Yes. 

But this time in the tree house was one that you have a really strong 

memory of. Is that right? 

Yeah. 

Kimberly, let me ask you one more question. When you lived at Grant 

Line Road, which was your mom's house... 

Yes. 

What kind of, in the basement, what kind of sex acts would Ed do there? 

He would lick my vagina sometimes, and make me lick his penis and rub 

and touch mine, and make me rub his. 

And that was on Grant Line Road? 

Uh huh. 

And he would do those same things at his house in Greenville? 

Yes. 

And I think I asked you this in the deposition. When, when he was doing 

those things, would he uh. most of the time show you the dirty movies? 

Uh. at my house or his? 

Either one. At your... 

He never showed it to me at my house, but he did it at his house. 

And when he did these things to you at your house. would he. how often 

would he show you the dirty movies?
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A He didn’t show me..., he didn’t bring the portable DVD player to his house 

or the movies. 

I.) No, to your house. 

A Oh. 

3 To his house in Greenville. 

A Yeah. 

I.) When he would do these things to you, how often would he show you the 

movies? 

Probably most of the time. 

THE STATE: Judge, I don't have any, I’m gonna go ahead and 

ove this letter into evidence at this hearing. 

THE COURT: Okay. Have it marked. 

MS. SCHULTZ: We would object on the basis of relevancy, the 

ame as the other objection we had to the child reading the letter. 

THE STATE: And I would just. after you have heard the letter, 

udge, I would renew the arguments I made earlier and ask the Court to review 

he letter. 

THE COURT: Okay. The letter is admitted into evidence. The 

objections of the defendant are overruled. It's marked as... 

COURT REPORTER: One. 

THE COURT: State's Exhibit “1". Today's date. 

THE STATE: Judge, that’s all I have of Kimberly. 

THE COURT: Just wait. And uh, this lady may have some 

questions for you. Okay?
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WITNESS: Okay. 

CROSS EXAMINATION BY DEFENSE: 

Do you remember meeting me about a week or so ago? 

Yes. 

Okay. And you have not seen what the court reporter typed up of. for the 

questions that we asked you with that? 

No. 

Okay. Well, | just have a couple of things that I want to clear up. The first 

time that this ever happened to you, when Ed did anything to you that you 

felt uncomfortable with was at your mom's house. Is that right? 

Yes. 

And he never showed you any kind of movies at your mom’s house? 

Not that I remember. If he did, I can't remember. 

Okay. And the only time he ever showed you the dirty movies was at his 

house? 

Yeah. 

Was it always the same movie that you saw? 

He had several different movies in his. I think. lefthand drawer. in like a 

black case. 

And you saw him get the movies... 

No. 

...out where they had been stored? 

I saw where they were stored. 

Okay, and how did it happen that you saw where the movies were stored?
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Sometimes when he'd go to the bathroom I'd look through his stuff, 

behind his pillows and in his drawers. 

Okay. Curiosity like many of us, right? 

Right. 

30 you saw the movies in there? 

Uh huh. 

Do you remember about how many movies there were? 

Quite a few. 

Are we talking more than ten? 

Maybe a little under. I can’t remember. 

Under ten. Okay. From the point you remember this. according to your 

memory. there was probably more than one movie that you saw, at least 

part of some? 

Yeah. 

And he didn’t sit you there and have you watch the movie from beginning 

to end, did he? 

No. 

50 you. you, the movie would be in and you would see little snippets of it. 

and maybe for a few minutes and then... 

Uh huh. 

...you‘d turn it off. Is that how it worked? 

He’d switch movies sometimes. 

Sometimes he showed you more than one movie on the same day? 

Uh huh. 

Okay. Do you know the name of any of the movies?
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They weren't like regular movies. Like when you pop one in and just 

watch it. It was kind of like all the way through it, it didn’t have a name. 

Oh, so maybe there was more than one movie on the same disc? Movies 

on DVDs? 

Yeah. 

Okay. So you just move to a different channel and you get a different 

movie? Is that what you’re talking about? 

He like. it just has one scene, and then it like goes to another scene. 

Scrolled through it to a different scene? 

Yeah. It does it by itself. 

And think you may have told Julie earlier, but do you remember about 

how many times it was that each different days that he showed you 

movies? 

Different days? 

You think it was more than ten? 

Yes. 

But it all took place at his house that... 

Yes. 

...the dirty movies. 

Yeah. 

And there was one time that it happened in the tree house? 

Yes. 

And that was the last time he showed you any movie? And... 

Yeah. 

...sometimes in the bedroom.
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Yes. 

And do you remember uh, how long it was after he showed you the last 

dirty movie before you told your mom about it? 

No, I can’t remember. 

Was it just a few days or would it have been some months later? 

No. I can’t remember. Maybe... I'm not for sure, but maybe like a few 

months later. I can’t remember. 

Now the letter that you read to the Judge has a date at the top of it that 

says "5-03-07". 

Yeah. 

Did you put that number on it? Is that your handwriting where the date is 

on the letter? 

No. 

30 do you remember if that's when you wrote the letter? 

That's the day I think I gave it to Nicole. 

And we’re. this letter is talking about things that happened quite awhile 

before then, isn’t it? 

Yes. 

Do you remember what year it was that this happened? It was in the 

summertime, right? 

Yeah. It either was 2006 or 2007. Most likely 2007. 

So if you told about it in May of 2007. then it would've happened before 

that. Am I right? 

Yeah. So it probably happened in 2006. the summer of 2006, because I 

think I was eight.
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And you are how.... you'll be eleven pretty soon? 

Yes. 

80 if you would've been eight that summer, you would’ve been nine in 

December? 

Yes. 

80 it would’ve been about two years ago in the summertime? 

Yes. 

And this is 2008, so that would've been 2006 in the summer? 

Uh huh. 

Okay. And you said you spent a lot of time at Ed's house that year? 

Yes. Just the summer. 

During the summertime? 

Uh huh. 

You didn’t move your, your mom didn’t move her furniture into that house 

though? 

No. 

You didn’t have your clothes in his closets or anything. did you? 

No. A few of them. But just like a few clothes. 

You would just stay there occasionally. 

...a lot. 

You had some extra clothes there. but you didn't move all your clothes to 

Ed's house? 

Yeah. 

And when you stayed there, would your mom also stay there with you? 

Yes.
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Did she ever leave you there when she wasn't... 

Sometimes when she runs errands, yeah. 

Did she ever leave you overnight without her being there? 

No. 

Did he show you the dirty movies the first time he touched you? 

No. 

When you wrote this letter, did you want your new counselor to, did you 

have to tell your new counselor all again what you told Nicole? Is that 

right? 

Yes. 

Kind of tough to talk about sometimes? 

Yes, yes. 

MS. SCHULTZ: I haven’t any further questions. 

THE STATE: Judge. just on redirect. I just want to ask Kimberly... 

REDIRECT EXAMINATION BY STATE: 

Kimberly, do you know the difference between the truth and a lie? 

Yes. 

Okay. And what you’ve told here today is the truth? 

Yes. 

And you understand that when you raised your hand and swore to tell the 

truth, that that means you have to tell the truth. Is that right? 

Yes.
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THE STATE: Okay. That's all I have, Judge. 

THE COURT: Uh, just a minute. Uh, let me ask you this, Kimberly. 

EXAMINATION BY THE COURT: 

Uh, who is uh, the letter that you wrote. who was Nicole? 

She was my counselor at the time. 

She was your counselor at school? 

No. 

Okay... 

My mom would take me to counseling. 

Oh. where your mom took you to counseling? 

Yeah. She would take me to counseling. Uh, it was like up in New Albany 

by Walmart. I can't... 

Okay... 

...remember the place, what it was called. It had “family" in it. I remember 

that. And center. Maybe it was The Fami Center. I can't remember. 

Okay. And Randy was uh... 

C.P.S. detective, I think. 

Okay, okay. Okay. Just a minute, let's see. 

THE COURT: Julie? Susan? 

THE STATE: N0. 

M8. SCHULTZ: No other questions. 

THE COURT: Okay. Thank you, Kimberly. 

THE STATE: I would ask uh. Ms. Schultz if she could be excused
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mm the courthouse. 

MS. SCHULTZ: l have no objection to that. 

THE COURT: All right. 

THE STATE: I’m going to call uh... 

THE COURT: Okay. You can uh, you can go ahead and go home 

10w. 

THE STATE: I'm going to call Kirsten Nunley, Judge. 

THE COURT: Do you solemnly swear or affirm... raise your hand, 

alease. Do you solemnly swear or affirm the testimony you’re about to give shall 

3e truth and nothing but the truth. so help you God? 

WITNESS: Yes. 

THE COURT: Okay. Tell me what your name is, ma'am. 

WITNESS: Kristen Nunley. 

THE COURT: How do you spell your name? 

WITNESS: K-r-i-s-t-e-n. 

THE COURT: Okay. all right. Thank you. 

THE STATE: Judge. there are some people in here that are related 

0 Kimberly Simly and I'm gonna ask that they leave because I don't want there 

0 be any appearance that people are hearing what other witnesses are saying. 

THE COURT: Okay. If you will, please wait outside. All right. 

kay. 

DIRECT EXAMINATION OF KRISTEN NUNLEY BY STATE OF INDIANA: 

3 Ms. Nunley, how are you related to uh. Lawrence Edward Nunley? 

A That's my dad.
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Okay, do you see him in the courtroom here today? 

Yeah. 

Can you indicate for the Judge where he’s seated? 

Right there. 

Okay. The defendant's table? The defense table? 

The defense table? 

Next to Ms. Schultz. his lawyer? 

All right. 

Okay. And, Miss Nunley, do you remember giving a statement to 

Detective Wibbles who's sitting here next to me? 

No. I remember him showing me 003 and everything else in his car. 

Okay. You don’t remember giving an interview to uh, Detective Wibbles 

on May 30'“. 2008? 

I talked to him. 

Okay. Do you remember what you talked to him about? 

Nothing really uh, in particular. 

Okay. Uh. did, let me just ask you this. Uh, has your father, who's sitting 

here in the counroom. has he ever touched you inappropriately? 

No ma'am. 

Okay. So you did not tell Detective Wibbles that uhm, from the 

approximate age of four to the age of six that Ed Nunley had fondled your 

vagina and had performed oral sex on you? 

No ma’am. He insisted that I did. Butl never actually said it. 

He insisted... I'm sorry? 

He said if he’d done it to these other girls. why wouldn’t he have done it to
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you? 

Okay. So you never told Detective Wibbles that? 

No ma’am. 

Okay. So if Detective Wibbles gets on the stand and says that you said 

that, Kristen, that would not be true? 

No ma’am. 

Okay. Uh. you did not tell Detective Wibbles that the fondling and oral sex 

occurred approximately ten times and included penetration of your vagina 

by your father's tongue? 

No. 

Okay. Have you ever told anyone else that your father had molested 

you? 

No ma'am. 

You never told Michelle Cayton that your father had molested you? 

Not to my recollection. 

Okay. You never told uh. Kirsten that, Kirsten Sanders that your father 

had molested you? 

No. She told me a bunch of stuff. But nothing that I really considered uh. 

reliable. 

You've never told Kirsten Sanders, Kiki. that’s who we’re talking about, 

right? 

No. Idon’t talk to her. 

You never told her that? 

No. 

Okay...

64

Case 2:19-cv-00012-JRS-DLP   Document 15-3   Filed 04/17/19   Page 66 of 252 PageID #:
<pageID>



,/x
. 

K. _/ 

r”\~ 

\IO‘ 

00 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25

A

2

A

3

A 

HEARING ON 4048 AND HEARSAY EVIDENCE 

I haven't talked to her in about a year and a half. 

Okay. Has your father ever given you pornographic videos? 

No. 

Okay. Did your... 

I've taken some out of his room and stuff before when l was younger. 

but... 

What room are you talking about? 

His bedroom. 

Okay, what house? 

Pekin. 

What, what’s the address there at Pekin? 

29711 Robin Road. 

Robin Road. 

Yes. 

You took pornographic videos out of his bedroom? 

Yeah. 

Okay. what age were you then? 

Seventeen. 

So you never told Detective Wibbles that he gave you a pornographic 

video? 

No. 

You had uh. so your testimony here today is that all of this information that 

you gave. that Detective Wibbles has written in his report is not true? 

Most likely. He also discussed other cases with me and everything else. I 

don't know what was going on really. He was telling me about... talking
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about Michelle’s kids to me, that little girl and everything else. 

What little girl? 

Uh. Amie. 

Okay. 

Which I've never met her. So I don't know who she is. 

So he has uh. just so we're straight. you have never told Detective 

Wibbles about your father molesting you between the ages of four and 

six? 

No ma’am. 

THE STATE: That's all I have. 

THE COURT: Now, just a minute. 

MS. SCHULTZ: I get to you ask you some questions. 

CROSS EXAMINATION BY DEFENSE: 

Just to make it clear for the record. prior to coming to court today, have 

you ever talked to me personally? 

No ma'am. 

Has anybody told you what to say when you came to court today? 

No. I tried calling you and asking for advice, but you wasn't in your office. 

Okay. So we haven’t discussed what your testimony would be? 

No ma'am. 

Okay. And during the summer of 2006, do you recall if your dad was 

living in the Pekin house that summer? 

2006?
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Right. 

Pekin or Palmyra? 

Pekin. 

I don't know which one, Pekin or Palmyra. Uhm... 

Well, he was living at either Pekin or Palmyra... 

Yeah. 

But you don't remember which? Well, let me put it this way. Your parents 

are divorced. Is that right? 

Yes ma’am. 

And after the divorce, you lived with your father part of the time? 

Uh huh. 

Or was it most of the time? 

Uh. I lived with my mother for. I think for two years. and then with my 

father for two years. 

And do you recall what years you lived with your dad? 

Seventeen and eighteen. 

And how old... 

Sixteen through eighteen. 

How old are you now? 

Nineteen. 

80 up until about a year or so ago you lived with your dad? 

Uhm, let me think. Uh, I moved in with my mom right before I graduated 

high school. And I'll be twenty next week. 

What year did you graduate? 

2007.
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So you would've moved in with herjust before you graduated in 2007? 

Yeah. North Harrison wouldn't accept my credits because I went to a 

private school. 

All right. And you had lived with your dad a couple of years before that? 

Yes ma’am. 

And during the, the summer, the year before you moved out of your dad's 

house, was Jackie Simler and her kids around your dad’s house quite a 

bit? 

During the summer when I lived there or moved out? 

No, during the summer before you moved back to your mom's. 

Uh, they come over every once in awhile. She’d drop them off and leave 

them for a couple of days. 

But did they ever move into your dad's house? 

Not that I’m aware of. 

Did they spend quite a bit of time there? 

Uh, when she'd ask to babysit. She'd ask me to watch them for a couple 

of hours and come back four days later. 

She left the kids there frequently without being there herself? 

Yeah. Usually it was just me and my brothers and uh. my boyfriend at the 

time was there. 

What was the longest she ever left the kids there by themselves without 

her being there? 

Without her being there? 

Yes. 

I think the longest was like two days.
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And you’re sitting here today telling this Court and us that your father has 

never touched you inappropriately in a sexual manner at any time. Is that 

right? 

No ma'am. Well, yes. I am saying that. 

That’s what you're telling me. And if the police officer believed that you 

were saying that he had, he was incorrect? 

The police officer said he believed I was lying, and that this was the true 

story. and that's what he was turning in. 

Okay... 

That was almost an exact word-for—word quote from him. 

And he talked to you around the time that your dad was arrested, is that 

right? 

Yeah. And I think a little bit later down the road. 

Has there been more than once occasion when he's come to talk to you? 

Just once. 

And we're talking Officer Wibbles had talked to you. Is that right? 

Yeah. 

Have you had any opportunity to see the written report that he did uh, 

about his interview with you? 

No, I hadn't seen or heard from him until today, back in the uh, 

prosecution room, the prosecutor's office. 

Okay. So when the prosecutor asked you if everything he wrote in his 

report was false, you haven't seen his report, so you really don't know. Is 

that right? 

He didn’t write a report, as far as I knew.
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MS. SCHULTZ: Okay. I don't have any other questions. 

REDIRECT EXAMINATION BY STATE OF INDIANA: 

Kristen, did your father have uh, pornographic DVDs in the house at 

Palmyra? 

I don't think so. I didn't uh, live in Palmyra very long. Like I said. North 

Harrison wouldn’t accept my credits into high school. 

Okay. Uhm, how many times have you been to see your dad since he’s 

been in jail? 

Uhm, | always come every week until my car broke down. 

At one point did you try to get a clergy's license so you could have uh... 

Yeah. 

...visits with him? 

Yeah. 

And that was denied by the jail. Is that right? 

Yeah. I have a clergy’s license. They just won’t accept it here. 

THE STATE: l have nothing further, Judge. 

MS. SCHULTZ: I have no other questions. 

THE COURT: Well, okay. Thank you. 

THE STATE: |'|l call Detective William Wibbles. 

WITNESS: Am | free to go? 

THE STATE: The State has nothing further of this witness. 

THE COURT: Do you solemnly swear or affirm the testimony you're 

llabout 
to give shall be the truth and nothing but the truth. so help you God?
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HEARING ON 4043 AND HEARSAY EVIDENCE 

WITNESS: Yes sir, I do. 

DIRECT EXAMINATION BY STATE OF INDIANA: 

Detective Wibbles, how long have you been with the Indiana State Police? 

l was appointed on August 24‘“, 1997. 

What is your current position with them? 

I’m Investigator, assigned to the Criminal Investigations Division of the 

Sellersburg Post. 

Would that commonly be known as a detective? 

Yes, it is. 

How long have you been a detective? 

I was uh, promoted to detective August 24‘", 2004. 

Okay. In connection with being a detective, what county, what counties 

do you work? 

Mostly Harrison. Floyd. some Washington. some Clark, some Scott, some 

Crawford. 

Okay. How many uh, sex crimes do you think that you’ve investigated 

during that time? 

Approximately seventy-five over my career. 

Before I ask you some questions about that, Detective uh, did you just 

hear Kristen Nunley testify? 

Yes, I did. 

Do you, did you indeed interview her on May the 30‘“, 2008? 

Yes, I did. 

And did you write a report involving that?

7!
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"A Yes. I did. 

I! Tell the court what Kristen Nunley told you on that date. 

MS. SCHULTZ: I’m going to object, hearsay. 

THE COURT: May the 30'", what? What was the date? 

THE STATE: That was May the 30‘". 2008. 

MS. SCHULTZ: Judge, I'm going to object on the basis of hearsay. 

THE STATE: Your Honor, I’m offering it not for the truth of the 

hatter asserted. I'm offering it to impeach Kristen Nunley’s testimony. 

MS. SCHULTZ: Well, well, I guess that would be for the truth of the 

hatter asserted. If, if the State's position is that she told the truth to Officer 

ibbles and she’s lying to this Court today when she testified, and we're here on 

[V4048 motion. what does the State intend to do? Use Mr., Officer Wibbles to 

estify as to what this witness said, that somebody else did to her and use it 

Jnder 4043? This doesn’t even make sense. 

THE STATE: Your Honor. what I need is some evidence that it 

1appened to someone else. Until today, we were, the report showed. and 

Detective Wibbles’ report indicated that Kristen Nunley had indicated that the 

hings that I had questioned her about, that's why she was called here today. 

She's now facing her father. what I believe is recanted, and I think that I get to 

Impeach her and I think the Court can consider what she told Detective Wibbles 

and, and can consider in reviewing all of the State's 404B motions. 

MS. SCHULTZ: Well, I guess, Judge. it really doesn't make a 

whole lot of sense to go that route, because in order to do the 4048, the 4043 

Evidence in. assuming. for example. that the Court believed that she was in fact
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nolested, the State would have to have her on the stand to say that she was 

nolested. And they're not gonna get her on the stand to say that she was 

'nolested if she’s saying, telling us that she never was. So what’s the point? 

THE COURT: What about that? 

THE STATE: Judge. l. I think that the Court can take into 

:onsideration that she's here today, that she has recanted what she told this 

afficer, and I think I can put that evidence before the Court, and you can 

ietermine whether she was... 

THE COURT: Well, what. what Susan is saying is uh, even if I hear 

what Mr. Wibbles says, how are you gonna use that as 4043 evidence? I mean 

fyou don't have a evidence. because clearly what Mr. Wibbles would say is 

1earsay. Uh... 

THE STATE: Not if, maybe that she would be here and subject to 

:ross examination. I mean she was here earlier and was subject to cross 

xamination. Uh, I... 

[ THE COURT: Did you record it? 

WITNESS: No sir. She declined to be recorded. 

THE COURT: Oh. Well, now. if you had been able to record it, 

erhaps you could play the tape for her and see if that refreshes her recollection. 

But uh... 

THE STATE: Judge, if you're not inclined to follow... 

THE COURT: I mean in other words. what I’m saying is, let’s say 

hat I believed, if U were to hear this and, and uh, and she tells a similar story and 

whatever, and says that her father molested her repeatedly and so forth. And, 

and uh. then we get to the trial then. what are you gonna do at trial? I mean
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“Nhat‘s the point? Ms. Schultz. what Ms. Schultz is saying. what’s the point 

anyhow? How does it really reflect on..., I mean what, even if I did agree that 

here was some kind of 4048 evidence that the jury could hear, they couldn't 

1ear it from Mr. Wibbles. could they? 

THE STATE: Your Honor, I understand that point. And, and given 

he fact that she recanted and I think given the strength of the evidence of 

(imberly Simler. then I'll withdraw the motion on Kristen Nunley. 

THE COURT: Well, see, the, I mean sometimes I don’t see 

’everything that goes on in the courtroom. I, you know. I . I saw the two of them 

exchange that look whenever she came into the courtroom. Her and her father 

Iexchanged that look. You know, and uh, who knows what that means. Uh. who 

Knows what that look meant, you know. Uhm, only the defendant and her would 

eally know. But uh, it doesn't really make much difference uh, because if all 

you've got is Mr. Wibbles’ hearsay testimony about what she told him, then you 

:an’t really get that before the jury anyhow, no matter what he tells me that she 

aid. 

THE STATE: I’ll respect what the Court says and I'll just move on. 

THE COURT: But, I mean, tell me. do you think that Ms. Schultz is 

rong about that? I mean that's what she's saying. She’s saying. "Hey, you 

[new so what if you hear this now. I mean you still can’t do anything with it", 

even if I were to agree with you and think that the nature of the evidence is 4048 

or whatever. 

THE STATE: The only way you can do it. Judge, is would be the 

ame way it's done here, which would be either, she'd either get on the stand 

nd either..., who knows if she'd recant again? I have no idea. But she'd get on
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he stand and give her testimony, and then I would..., you're right. I would have 

0 impeach her by putting Detective Wibbles on the stand. I would have to 

mpeach her by indicating that he had testified before. So, if your Honor does 

1ot feel that that... 

THE COURT: Well, you know, how uh, you’re suggesting that you 

would ask her uhm, well. how do you think that you get.... how do you think you'd 

get that in when she denies it? You see what I'm saying? How do you think 

you'd get that in? Tell me how you think you'd get that in. 

THE STATE: Well. I think that she gets on the stand and she 

denies it... 

THE COURT: Denies it, like she did today. 

THE STATE: And then I put Detective Wibbles on the stand to 

mpeach her with what she told... 

THE COURT: With the prior inconsistent statement. 

THE STATE: Right. 

THE COURT: Okay. Now let's talk about that. The prior 

Inconsistent statement. Uh, okay uh. what’s, refresh my memory. What's the 

we on that? There's a foundation for a prior inconsistent statement. And ljust. 

need my memory refreshed. 

MS. SCHULTZ: Rule 613, Judge, I believe it is. 

THE COURT: Six-thirteen? 

MS. SCHULTZ: Yes. 

THE COURT: But uh, uhm, but... 

MS. SCHULTZ: The prior inconsistent statement can't be used... 

THE COURT: 1 mean in other words, wouldn’t it be more the matter
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f uh, if the defendant tried to offer her up to stay that he's a great person, never 

'nolested me or anything like that. then you'd bring Mr. Wibbles in for her prior 

nnconsistent statements. 

THE STATE: Judge, that... 

THE COURT: To impeach her, but rather as opposed to trying to 

show... you see what I'm getting at? 

THE STATE: I agree, Judge. And I don’t really want to belabor this 

[taint 
because I think that I would not be honest if I sat here and didn't say that 

s. Schultz doesn't have a point with this. So I would, at this point. given the 

"act that she came in and testified as she did, with respect to the 4043 motion. 

’m just not gonna pursue uh. Kristen Nunley as a potential witness. 

12 THE COURT: Okay. All right. Okay, well, wait a minute. Let's see. 

13 l“my other questions for Bill? 

14 THE STATE: I do. 

IS THE COURT: All right. 

16 

17 STATE RESUMES DIRECT EXAMINATION: 

18 :1 Detective Wibbles. in investigating those seventy-five uh, sex crimes, 

19 were any of those involving children? 

20 L Yes. 

21 3 And has there ever... and you were hear earlier and you heard Annie 

22 Young testify? 

23 Yes, Iwas. 

24 

25 

Okay. And you heard her describe what uh, Mr. Nunley did to her? 56:5 

Yes, I did.
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And you were also here when you heard uhm, Kimberly Simler testify? 

Yes, I did. 

And you heard what Mr. Nunley did to her? 

Yes. 

Okay. And then in connection with the investigation of these seventy-five 

sex crimes. have you ever uh, seen a child molesting case with that type 

set of facts, involving an adult video and oral sex on the child and having 

the child perform oral sex on the adult? 

I cannot any that I have investigated being like that. 

Okay. And based on your training and experience, would you say that 

that is an unusual fact pattern in a child molest case? 

MS. SCHULTZ: Objection. your Honor. I don't know how this 

Iwitness can testify as to that. 

THE STATE: Well, Ithink he's testified he’s investigated uh. 

seventy-five cases and I think he could at least be a skilled witness on that fact. 

f he can't be an expert. I think he can be a skilled witness and tell the Court if 

his is some sort of pattern or signature, if he's ever seen it before. 

THE COURT: Well, I think he can talk about whether he's ever 

een it before. Yeah. Uh, but I don't know about, you know. whether he could 

ay that it's a uh, this or that. But uh. I think he certainly could testify about his 

wn. the things that he’s investigated. 80 I would consider his testimony in that 

anner. And otherwise. I will overrule the objection. 

WITNESS: Would you repeat the question, please?
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E 

STATE RESUMES DIRECT EXAMINATION: 

I think you already answered it. I said, in all those seventy-five cases. 

you’ve never seen a fact pattern as described by Annie Young and 

Kimberly Simler. 

Just in the approximate cases that l have uh. investigated before, I have 

not seen the same uh. with the pornography, the children's movies, and 

then the facts given out by Miss Young and Miss Simler. 

Okay. And how about pornographic movies shown to children of that 

age? 

I can’t recall any at this time. 

Okay. And were you, have you had any special training on sex crimes, 

Detective Wibbels? 

I’ve been to uh. Finding Words uh. and to other schools. Uh. off the top of 

my head uh, Finding Words. Uh, I went to a sexual assault nurse 

examiner’s course at I.U.S. and uh, other training, experience. 

THE STATE: Okay. That's all I have, Judge. 

ROSS EXAMINATION BY DEFENSE: 

Officer Wibbels. do you have any idea how many sex crimes are 

committed in the State of Indiana every year of people who are arrested 

and charged with sex crimes? 

I couldn’t tell you. 

Would it be safe to say that it's a whole lot more than seventy-five? 

I would say so.
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We’d be lucky if it was only seventy-five. wouldn’t we? 

In a perfect world it would be only seventy-five, or even less. 

So even if all of the seventy-five cases that you’ve did not involve 

pornographic movies being shown to children, and if none of them 

involved that, that doesn’t mean that aren’t other cases like that in the 

state, does it? 

No. it does not mean that. 

And it wouldn't, it wouldn’t surprise you to find that there were multiple 

cases in the State of Indiana where a person showed a kid dirty movies 

and then abuse them sexually, would it? 

I think if you coupled the pornographic movies with the Disney movies and 

the sexual abuse. that is a pattern. 

You think it’s a unique pattern? 

I think it is. 

Do you have any, have you ever seen any studies to back that up? 

No, I didn’t. 

This is just, this case is unique to the cases that you’ve evaluated? 

Yes, it is unique. 

MS. SCHULTZ: No other questions. 

THE STATE: That's all. Judge. 

THE COURT: Okay. Thank you. 

THE STATE: And, Judge. with respect to the 4048 evidence. that’s 

all that the State has at this time. I will withdraw the motion with respect to uh, 

(ayla Barnes. She has not appeared today. I have not had luck subpoenaing
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1er. So what I'm presenting to the Court is the one uh. witness. Kimberly Simler, 

0 consider under 4048. 

THE COURT: Kimberly Simler is, is it. 

THE STATE: Who was the. the..., that's it. 

THE COURT: Okay. 

THE STATE: And, at this point, given the lateness of the time, I 

didn't know if you want me to just move on to the... 

THE COURT: I’d say keep going. 

THE STATE: Okay. 

THE COURT: How long do you think it’s gonna be? 

THE STATE: Very..., I have just short witnesses. Judge. on the 

mild hearsay. 

THE COURT: Okay. Let's keep going. 

THE STATE: Okay. Judge. we just need to recalI Annie Young 

riefly. 

THE COURT: All right. 

THE COURT: Judge, the State will recall Annie Young. I would 

nove to admit, I think that this witness touched on almost all her reporting to 

eople in the last part of her testimony, But I'll ask Ms. Wheatley to start again. 

after this happened. who she, who she told. 

DIRECT EXAMINATION BY STATE (MS. WHEATLEY): 

2 Okay... 

'A Can you put this seat up? It's sort of low. 

32 It's a little low?
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A Yeah. 

2 Okay. I'll move it up a little bit for you. 

THE COURT: Okay, you'll probably have to get up out of it. Miss 

Young. and let her sit in it and... 

MS. WHEATLEY: Scoot you on up real quick, okay? 

WITNESS: Like that? 

MS. WHEATLEY: It rose up, you think? 

WITNESS: Yeah. 

MS. WHEATLEY: All right. That better? 

WITNESS: Yeah. 

MS. WH EATLEY: Okay... 

WITNESS: Scoot..., there. 

STATE RESUMES DIRECT EXAMINATION: 

22 Okay. Annie, now remember, we talked about telling the truth. okay? 

A Yeah. 

And remember when the Judge put you... 

E It’s not so scary any more after I talked about it already. 

2) Okay, that’s good. Now you remember, the Judge put you under oath and 

you still promise to tell the truth, okay? 

A Uh huh. 

Okay. Now I'm going to take you back to that day when you spent the 

night at Ed's. 

A Okay.
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All right. And you, you woke up. 

Yeah. 

Were you wearing pajamas? 

Uhm, a tee shirt, like always. 

Like always. Okay. Did you have on panties? 

Yeah. 

Okay. Did you have on panties when Ed was licking your pee pee? 

No. 

Okay. Who took your panties off of you? 

Ed. 

Ed did? 

Uh huh. 

Okay. You stated that you took a bath at his house. Uh, did you put your 

pajamas on? 

I only put a tee shirt on because that's all they sent for me, because that's 

what I wanted because it's usually hot at night. 

Okay, it was hot at night, okay. Did you put your panties on after the 

bath? 

Yeah. 

Okay. Did you ever take your tee shirt off? 

No. 

Did Ed take your tee shirt off? 

No. 

Did you put your panties back on? 

Yeah.
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Now, whenever you. your mommy came to pick you up the next morning. 

right? 

Uh huh. 

Okay... 

Yeah. 

And I believe you told us earlier that you watched Scooby Doo. 

Yeah. 

And uh. you said your mommy came in the door. 

Yeah. 

Okay, and then what happened? 

And then I went to her and she brought me to the car, and then I wrote 

down the thing, like I sucked on his weeny-bob and stuff. And then my 

mommy got mad. went over there and beat the windows out of his truck. 

It was funny. 

Okay. Now I want to stop you real quick, because you‘re talking so fast. 

All right, we're going to slow down a little bit, okay? 

Okay. 

All right. 

Is this the last court thing so we can play? 

We can play here in a minute. okay? 

Okay. 

All right. Now, you got in the car. Who was in the car with you? 

Daddy and Mommy. 

Okay, and who was driving? 

Mommy.
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Okay. And where, were you in the back seat? 

Yes. 

Okay. and so you started to go. Were you headed towards home? 

Yeah. 

Okay. So what happened? 

When I was writing it down, we was. we was already on the highway, 

when I wrote it down. And then she got a place to turn around and... 

Why did you write it down? What, what made you write something down? 

Well, because I was afraid to tell them, and write..., they made me write it 

down because I really didn’t want to tell. So I wanted it write it down 

because I was a tiny bit afraid to get in trouble. 

Okay. You were a tiny bit afraid to get in trouble. Did you want to tell your 

mommy as soon as you got in the car? 

Yes. 

Okay... 

But I wanted to write it down. But Ed Nunley should never done that. 

Right. 

I think he done it to more kids too. 

We don’t want to talk about that. all right? Let’s, you and me having a 

conversation. okay? 

Okay. 

So you get in the car and you want to tell your mom. 

Yes. 

But you don't want to tell her out loud? 

No.
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Okay. Because you were afraid. 

Yeah. 

All right. You said that you wrote it on a piece of paper. Who gave you 

that piece of paper? 

Uh, my Daddy. 

Okay. and what did you write it with? 

I wrote it with, Ed Nunley, he gave me like a little red pen. 

Okay. 

And that, not a pen, but a pencil. 

Okay. 

Like colored pencils, you know? 

Okay. So you wrote, you wrote it on that? 

Yeah. 

Okay, and who, and what did you write? 

I wrote... 

It’s okay. Big deep breath. All right. now what did you write on that piece 

of paper? 

I wrote... 

It's just you and me talking. 

Okay, I wrote I sucked on his weeny-bob. 

Okay. 

Because I remembered this twice. 

Okay, you remembered that. okay. So you wrote that you sucked on his 

weeny-bob? 

Yeah.
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Did you write anything about your pee-pee on there? 

No, that was pretty much all I wrote. I was gonna write because he made 

me, but I forgot that. 

You forgot it? Okay. 

Yeah. How do you say what I say? 

Okay. 

I don't see how you say what I say. I guess you know what I‘m gonna 

say. That's cool. 

All right. So after you wrote that, who did you hand that, who did you 

hand that piece of paper to? 

Uh, I handed that to Mommy. and she read it when we was on the 

highway. And then she turned around. (witness making screeching 

sound)... 

Was your Mommy upset? 

Yeah. She was... 

Have you seen your Mommy... 

And she got the baseball bat, and bang. 

Okay, all right. Had you seen your Mommy get upset before? 

No. 

No. okay. Now, so then what happened? What did your Mommy do? 

Uh... 

What did she with... 

Beat him up. 

Did she go right to Ed Nunley's house? 

Yeah. And she, bang, bang,
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What did she bang with? 

A baseball bat. 

A baseball bat. okay. Were you able to see this? 

No. We just pulled up like in the woods where he... 

Okay. So she didn't park the car all the way up? 

No. We was past his house a tiny bit. 

Okay. All right. And you could hear some of the stuff that she was doing? 

Yeah. And I heard her say. "Why did you make my daughter suck on...". I 

don’t want to say it. 

Okay. All right. So then... 

And he was like, "No. I didn't." 

Okay. What happened, did you ever speak to a police officer? 

Yeah. After Mommy beat him up. she took the paper to a police officer at 

the Comfort House. 

Okay. Did you speak to a police officer the next day? 

No. 

No? 

Right when that day happened, when she beat up Ed. 

Okay. so later on that day you spoke to a police officer? 

No. Right after she beat him up, we (witness makes screeching sound). 

You went straight to the police station? 

Yeah. 

Okay. So did you tell the police officer what he did to you? 

Yeah. 

Okay. And did you tell the police officer about the weeny-bob?
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Yeah. 

And did you tell the police officer about your pee-pee? 

Yeah. 

And what, what about the pee-pee did you tell him? 

I told him that he licked it. 

And did you see the piece of paper that you wrote on? 

He pointed to it and he said, “What happened before this happened?" 

Okay, and you told the police officer everything? 

Yeah. 

Everything you could remember? 

Uh huh. I could remember everything because that was the same day it 

happened. 

Okay. And you’re pretty smart, aren’t you? 

Yep. 

Okay. Now at some other point in time, later on, much later, did you go to 

the Comfort House? 

The Comfort House? 

Uh huh, do you remember that? 

Yeah. I went to. and I went, I went to Lifesprings and the Comfort House. 

Okay. Do you remember at the Comfort House, do you remember that 

they drew pictures for you? 

Yeah. And you could put your hand like on a tree. 

Okay. And do you remember talking to a person there? 

Uh huh. There's a girl and a man. There’s one days.... I can't remember 

though.
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Okay. Do you remember telling them everything that happened to you at 

Ed Nunley's house? 

Really I didn’t talk to them much. Mommy had to talk to them a lot. 

Mommy talked to them? 

And then I went to Lifesprings and it‘s real fun because they had toys 

everywhere. 

All right. And you like toys, right? Okay. You remember at the Comfort 

House, do you remember talking to some people? 

Yeah. 

Okay, and you had to tell them what happened... 

Yeah. 

at Ed Nunley’s house? 

Yeah. 

Okay. And did you tell the truth then? 

Yep. 

Okay. And... 

How many more questions? 

Not very many. I... 

Five? 

I don’t know. I don‘t want to give you a number because I know you're 

gonna count. 

Four. three, two, one, three, three, two? 

Okay. Now, at any point in time, did anybody tell you what to say in these 

interviews that you gave? 

No.
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Okay. 

They just told me to tell the truth. 

Right. And is that what you've done this whole time? 

Yep, nothing but the truth. truth, truth. truth, truth. 

Right, okay. 

Truth. 

And so when you talked to the officer. the policeman, you were telling the 

truth? 

Yeah. 

And when you talked to the lady at the Comfort House. where you put 

your hands up on the wall, you were telling the truth? 

Yeah. You put your hands up on the wall and you have paint, and you... 

(witness makes crunching sound). 

Okay. And right now when you're talking to me and the Judge. you're 

telling the truth? 

Yeah. 

Okay. And no one's told you what to say? 

No. 

Okay, all right. 

No, no. no. no. no, no, no. 

MS. WHEATLEY: Thank you, Annie. I think Ms. Susan may have a 

:ouple of questions for you. okay? 

WITNESS: Oh.
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CROSS EXAMINATION BY DEFENSE: 

I know you don't want to see me anymore. do you? 

I bet it's horrible sitting by Ed Nunley. 

Well. when you used to go to his house. did you mind sitting by him? 

No. 

When you’d go to visit at his house, did you mind sitting by him then? 

We", before that happened uh, I didn't mind. 

Okay. And it's only since this happened. since you’re in court in the hot 

seat. since you have to answer our questions, then it’s a problem for you. 

Is that right? 

Uh huh, and I don't want to sit by..., I don't even want to see him. 

Well, you can be sure that we're not gonna ask you sit in a chair next to 

Ed, okay? Do you remember when you went out to the first time. the day 

this happened. and talked to the police officer? Do you remember that? 

No. 

You don't remember talking to the police officer? The same day that this 

happened? After your mom picked you up? 

Huh uh. Police officer, huh? 

It was after this happened, you talked to a police officer. 

No, I can't remember. 

80 you don’t remember, after your mom went up and beat Ed's house and 

the... 

Oh yeah, that one guy. I remember. 

Okay, now you remember that. Was your mom there with you all the time 

you were talking to that police officer?
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1 L I wanted her to go out. I wanted it to be private. You know. I don't like to 

2 talk in front of.... because like a whole bunch of crowed everywhere, like 

3 there is right now. 

4 I.) So the day you talked to the police officer. were you talking privately with 

5 the police officer. just you and him? 

6 A Yeah. 

7 I.) Your mom wasn't in the room at the same time you were talking to him? 

8 A No. 

9 I.) And before this happened with Ed Nunley, with Ed Nunley and you, had 

10 you ever heard about anything like this happening to anybody else? 

II No. 

12 It Do you know uh. Kim Simler? 

13 "X No. 

14 Q You never met her before that you know of? 

15 A No. I saw her today in court. Was she wearing a gray coat and a gray 

16 shirt? 

17 3 Yes. 

18 A Did he do it to her too? 

19 Well. | get to ask you the questions. You don’t get to ask me, okay? Did 

20 anybody tell you anything that happened to her? Has anybody ever told 

21 you what happened to her? 

22 "A No. 

23 3 Has anybody ever told you that Eddie. that Ed did this to anybody else? 

24 

25 [a 

No 

But you said, when Lauren was asking questions a little while ago, you
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said, “I think Ed did it some other kids too.” 

I think, but I never heard of it. I think. think, think. 

What do you think he did to other kids? 

The same thing he did to me. 

He did exactly the same thing? 

Yes. 

And why do you think that that's true? 

Because he did it to me. He had to do it to some other kids. I'm pretty 

sure, because if he wasn't in jail like. if he wasn’t in jail now. he should be. 

But like. he wasn't in jail back then. he still probably still got it, but he just 

had a (unintelligible), and then he did it more because he thought he 

wasn't gonna get caught. 80 he probably did it more because he didn't 

caught the first time he did it. So he thought if he did it more he wouldn't 

get caught. 80 he probably did it more, because he thought he wouldn't 

get caught. And he got caught by my Mommy. And I think..., | don't 

know. 

So if you think that every time that somebody does something bad once. 

they're usually going to keep doing that bad thing until they get caught? 

Uh huh. 

Have you ever done anything bad? 

Well, I haven't done anything that bad. 

Okay. Have you ever taken something from one of your friends or 

somebody else that didn’t belong to you? 

No. 

Without permission?
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No. 

Have you ever told your mom a little fib? Yes, you have. Okay. So think 

about telling your mom a little fib. If you told your mom a little fib... 

Like if I told her like, like if, Eddie Foreman did that to me. that would be a 

fib. 

That would be a lie, right? 

Yeah. Like if I tell her, like if I told her. like if I did like, if I spilled soup and 

I told her my brother did it. that would be a lie. and a fib is something kind 

of like a lie too. 

But not quite as bad? 

No. A fib is like you’re telling her like stuff. like somebody else did, and 

stuff that they didn’t do. And a fib is like you’re crying and fibbing and 

telling them a fib. 

Okay. Have you ever told a lie ever in your life? Yes, you have. What 

kind of things have you lied about? Have you ever lied about Ed Nunley? 

You have to talk out loud so the Judge can hear you. 

No. 

No, you have not lied about Ed Nunley? 

No. 

Did anybody else tell you what was the truth about Ed Nunley so that you 

could tell somebody else what he did to you? 

No. I already knew the truth. 

So did your mom remind you at any point in time, any time after... 

She told me. she told me. “don't say nothing but the truth to the end. but 

the truth.”
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So did your mom ever tell you what the truth was? 

No. lalready knew it was. The truth is something that if you tell the truth, 

then you’re not telling a lie. The truth is you won’t get in trouble. And a 

lie, the difference between a lie and truth; truth is better. You don't get in 

trouble. A lie, you get in trouble a lot. 

Well, sometimes you get in trouble if you tell the truth. If you did 

something bad and then told the truth you did it, you might get in trouble. 

right? 

Yeah. But you won't get in as much as trouble as you did if you tell a lie. 

80 when you... 

Like if I have five minutes off my recess. and I said I didn't, I would be 

telling a lie. I'd get in trouble and I’ll have the whole recess off. 

Did you ever tell about a lie about anything important to get somebody in 

trouble? 

No. 

You'll have to talk a little bit louder. 

No. 

No? 

No. 

You never told a lie about something important? 

No. 

If it's not important, why would you lie about it? Well, if it's important... 

I don’t know. 

You don't like these questions. do you? 

Huh uh.
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So, when you went to talk to the police officer the day this happened. 

when your mom took you, after she beat up on Ed's car and stuff, your 

mom was there with you? 

Yes. 

Did she go into the. in to talk with the officer with you? 

No. 

Did uh. Richard, was Richard Caves there with you when you went to the 

police? 

He wasn't in, but he was there with me. yeah. But he wasn't in to talk to 

the police officer. 

Did he wait in the car? 

No. They waited outside the door. 

80 your mom and. and your dad waited outside the door, and you went 

into the room alone with the police officer? 

Yeah. They was waiting outside the door, but they was still inside the 

Comfort House, the house, the place. I'm sorry. but I have to take a deep 

breath. 

So you..., and Donna at the Comfort House, that was when you put your 

hands on the wall? 

Yeah. 

But that was a long time after this happened, wasn't it? 

Yeah. 

A whole year after. 

Like three years, or five, maybe fifty. Well, not fifty. 

When you talked to Donna at the Comfort House. did you have any
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Iwer? 

trouble remembering what happened, what Ed did to you? 

Donna? No,-I didn’t have any...., only a little bit of trouble, yeah. 

And you remember when you talked to me a couple of weeks ago, when 

we were across the hall? 

Uh huh, yeah. 

Did you have some trouble then remembering what happened? 

What? 

Did you have some trouble when you talked to me before, remembering 

what happened? 

Yeah. A little bit. 

So has anybody done anything to help you remember what happened 

since then? 

Uh, no. because I thought I didn't need it really. I mean the stuff with the 

questions. because there’s so many questions you guys are asking me, 

I’m getting tired. You done asked me them once. I guess you're gonna 

make sure I've done the same thing. Is this gonna be the last thing of 

court? 

I doubt it. Okay. I don't have any more questions. 

Oh. 

MS. LAUREN WHEATLEY: Judge, did you have any questions for 

THE COURT: No. 

MS. LAUREN WHEATLEY: Okay, Annie. you’re done. 

MS. FLANIGAN: Judge. I'll call Donna Black to the stand.
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THE COURT: Do you solemnly swear or affirm the testimony you're 

about to give shall be the truth and nothing but the truth, so help you God? 

WITNESS: I do. 

THE COURT: Have a seat. 

DIRECT EXAMINATION BY STATE (MS. FLANIGAN): 

Your name is Donna Black. Is that correct? 

It is. 

And do you currently work at the Comfort House? 

I do. 

Can you describe for the court your educational background? 

Actually I have a bachelor's degree in business. but a master's in tax. 

And I've done training for the job at Comfort House. 

We'll get to that in a little bit. Let me ask you about your work experience. 

What did you do before you came to the Comfort House? 

Well. I worked in public accounting uh. I sub-taught at the North Harrison 

Schools. I drove a bus for North Harrison schools. Uhm, I’ve done some 

ad-junc teaching at |.U.S. 

When did you come to be employed at the Comfort House. Ms. Black? 

March of 2006. 

Have you attended uh. Finding Words Training? 

l have. 

Can you explain to the Court what that is? 

Finding Words is a forensic interviewing protocol uh, technique that 

anybody that interviews. does forensic interviewing at Comfort House is
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required to go through. 

And when did you attend that? 

July of 2006. 

And where did you attend that? 

In Hammond, Indiana. 

Are there any additional conferences you've attended about interviewing 

children since then? 

Uhm, I’ve been two years in a row to the uh. Crimes Against Children 

Conference in Dallas. which is made up of a bunch of workshops, and so 

you can choose the workshops that you want to do. So I have done some 

classes on the forensic interviewing there. Also I have attended Beyond 

Finding Words uh, which is a growth of the Finding Words program. And 

I've done individual training through the National Children's Alliance. 

And when you say “Finding Words" uh, when you interview children at the 

Comfort... in connection with your job now at the Comfon House. do you 

uh. find occasions to interview children? 

I do. 

Do you use the Finding Words method? 

Yes, we do. 

Okay. And what is the goal or the protocol of the Finding Words method? 

It's to give the child the opportunity to talk to us about anything that's 

happened without us leaving them or making suggestions to them about 

what might or might not have happened. 

And was that protocol used when you interviewed... let me ask you this. 

Did you interview Annie Young?
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Yes. 

And that was on April the 18‘" of 2008? 

Yes. 

And did you use the Finding Words protocol then? 

Yes. 

You would not have suggested any answers to Annie? 

No. I wouldn't have. 

And was it your goal in any way to get her to either admit or deny any 

allegations of child abuse? 

No. 

Okay. what was your goal that day? 

To talk to Annie and let Annie talk to me. 

And did Annie indeed talk to you? 

Yes. she did. 

Did she uh. actually disclose that she was molested by Ed Nunley? 

Yes. she did. 

And there was a DVD made of that interview? 

Yes, there was. 

And can you tell the Court, you were in a room with Annie. Is that 

correct? 

That’s correct. 

And there was an easel there with some pictures? 

That's correct. 

And in another room there was a multi-disciplinary task force. 

That's correct. 
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Listening on head sets. Is that correct? 

Yes. 

But Annie could not see those people. 

That's correct. 

Those people could see and hear the interview? 

Yes. 

They could, you could also hear questions from on an earpiece. Is that 

right? 

Yes. 

Uhm, but Annie could not hear what they were asking. 

No, no. 

And at some points did they suggest questions for you? 

Yes. 

Okay. and you would ask them in the Finding Words method? 

Yes. 

80 the goal at the Comfort House is not to get every kid to come in and 

say they’ve been molested? 

No, absolutely not. 

Let me ask you this. A DVD was produced of that interview? 

Yes, there was. 

Is there any way to.... is that burned directly off the hard drive at the 

Comfort House? 

Yes. It’s burned actually as the interview is going on. Or, I'm sorry, it's 

copied as the interview is going on, and then burned from that copy 

directly to a DVD and presented to the team. 
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And in this case, was a copy of that interview burned and brought to 

Detective Wibbels here? 

It was. 

Okay. and would there have been any way to alter that interview? 

Not to my knowledge. 

I.) So that the interview done at the Comfort House would be the same one 

that was provided to Detective Wibbels? 

1‘. Yes. 

2 Okay. 

THE STATE: Judge, I don't have anything else. Except at this time 

would uh, I know that the Court has already listened to the video. and I would 

nove the admission of the video uh, into evidence. 

MS. SCHULTZ: Well, we would certainly object to that. Uh, and I 

Jnderstand the. the uh, prior statement statute. Uh. if the Court were inclined to 

at this prior statement of Annie be admitted. then I would. I would suggest to the 

Sourt that it should certainly be the video and not this witness or any other 

witnesses' recollection of what has been said. However, we would object to the 

admission of the statement. I believe that my client has the right to confrontation 

nder the uh. constitutional. the Constitution of both the State and the uh, 

=ederal Government. And we believe that if the Court admits it, it would be a 

Jiolation of his right to confrontation of the witness. Uh, I understand that we 

1ave had the right to cross examine her, both in a deposition and in this 

:ourtroom. Uh, however. it is my belief that some of the statements that she 

'nade in that reported interview are different than what she told me in the 
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deposition, and it’s certainly different than what she has said here in court today. 

lomd for those reasons, we would object to that. And funhermore, I think the 

Sourt has to consider the reliability, and I’ve got some of the uh, the information 

Jr the, the factors here. I just have to find the right case notes. 

THE STATE (MS. FLANIGAN): But. Judge, I might save Ms. 

Schultz some time. I understand that there would be arguments against 

ntroducing this at trial. and I think that’s why we're having this reliability hearing 

1ere now. I simply wanted to make the DVD a part of the evidence of this 

1earing so that it’s part of the record. 

MS. SCHULTZ: Oh... 

THE STATE (MS. FLANIGAN): I think that the ultimate issue of 

whether it comes in at trial is exactly why we're here and we're having all of this 

wearing. But I think that given the fact that the Judge has looked at it, that it 

1eeds to be made a part of the record of the hearing. 

MS. SCHULTZ: Oh, I don't have any objection. 

THE COURT: Okay. You’re gonna have that marked? 

THE STATE (MS. FLANIGAN): Yes. 

MS. SCHULTZ: I have no objection to making it a part of this 

1earing. I thought she was moving to have it admitted for purposes of the trial. 

THE COURT: Okay. 

THE STATE (MS. FLANIGAN): That’s why we’re here ultimately. 

THE COURT: That's going to marked as... 

COURT REPORTER: Two. 

THE COURT: State’s Exhibit “2". So the uh, video of the, of Annie 

oung's statements to Donna Lloyd Black of April the 18‘“, 2008, are admitted 
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unto evidence for the purpose of this hearing today only. 

THE STATE (MS. FLANIGAN): That's all I have. I don't know if 

[you any other questions. 

MS. SCHULTZ: I don't have any questions for this witness. 

THE STATE (MS. FLANIGAN): Okay. That’s all I have. Judge. 

THE COURT: Okay, thank you. 

THE STATE (MS. FLANIGAN): Judge, at this time I would call 

Richard Caves to the stand. 

THE COURT: Okay. 

L 

THE STATE (MS. FLANIGAN): Judge, if I could be excused for one 

oment. I need to make a phone call. 

THE COURT: Sure. 

MS. SCHULTZ: Judge. could we just take a little break? I. I could 

Jse the facilities. 

THE COURT: Sure. Sounds like a great idea. 

(OFF RECORD) 

THE COURT: The record will reflect the defendant is present. the 

efenclant's attorney is present, the prosecutors are present. Sir, raise your 

wand to be sworn. Do you solemnly swear the testimony you shall give shall be 

he truth, the whole truth and nothing but the truth, so help you God? 

WITNESS: Yes sir. 

THE COURT: Okay, state your name, please. 

WITNESS: My name is Richard Caves. 

THE COURT: All right. Go ahead, Ms. Prosecutor. 
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DIRECT EXAMINATION BY STATE (MS. FLANIGAN): 

Mr. Caves, I'm gonna your call your attention back to uh, April the 14‘h of 

2007. Do you recall that day? 

Yes. 

Uh, did you have uh. are you, first of all, are you familiar with Edward 

Nunley? 

Myself. no. 

You are not... 

I don’t know him. 

Okay. 

I just heard stuff about him. him and Tonya was friends, supposedly. 

All rightie. On April the 14‘“, 2007. did you have occasion to..., let me ask 

you this. Are you some..,, how does Annie Young refer to you? 

I'm her dad. 

Okay. not her biological dad. but you're her... 

Yeah. 

Her father? 

Yeah. 

80 if she would testify as to her dad. that would be referring to you. Is that 

correct? 

Yes. 

On April the 14‘“, 2007, did you have occasion to go with Tonya and pick 

up Annie somewhere? 

Yes. 

Could you tell the court about that? 
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We went to uh. Ed's house and picked up Annie. And we was on the way 

back to Salem. And Annie told Tonya, she said uh, "Me and Ed has a 

secret." And Tonya said. “What is it?" And uh, Annie wouldn’t say 

nothing. Then uh, Tonya finally tricked her out of it. She said uh, "I 

already know what it is. You can go ahead and tell me.” She said, "No. 

I'm not gonna tell you. I'm gonna write it down on a piece of paper." 80 

Tonya got her a piece of paper and a pencil and she wrote on it that uh. 

"Ed made me suck his weedy-bob". and done something to her pee-pee. 

I can't remember exactly what it said... 

Okay... 

About the pee-pee deal. 

Mr. Caves, where were you in the vehicle? 

I was in the passenger seat. 

Where was Tonya in the vehicle? 

She was driving. 

Where was Annie? 

She was in her car seat in the back seat. 

Okay. were you able to clearly hear Annie when she was talking to Tonya 

about the secret? 

Yes. 

Okay, and you heard that. Did you see the note? 

Yes. 

Okay uh, as you sit here today, do you remember uh, if it was written in 

pencil or pen? 

Ithink it was in pencil. I'm, I mean L... don’t hold me to that, but I think it 

106

Case 2:19-cv-00012-JRS-DLP   Document 15-3   Filed 04/17/19   Page 108 of 252 PageID #:
<pageID>



"\ 
y/

\
K 

/"\ 
\./ 

\lCh'JIJBw 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22:! 

23 

24 

25 

u=5 
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was. I can’t exactly remember. I think it was. Either in pencil.... I think it 

was in pencil‘ 

Okay. After uhm. did she, did Tonya look at the note and then show it to 

you? 

Tonya wouldn’t show it to me right off the bat. She. when she read it, I 

could see something was the matter. And I said. “What is it? What is it? 

Let me see the note." Then she finally gave it to me. and I read it, and it 

just went through me like a knife. 

Okay. Once you saw that. Mr. Caves. uhm, what, what did Tonya do 

next? 

When she read it. she turned around and went back to Mr. Nunley’s 

house and got out and went up there and took the ball bat to his trailer. 

his door. his Harley, his truck. I think that’s all she hit. 

And I'm gonna break this down for you. In that time period when you 

were in the vehicle from the time you picked up Annie. do you remember 

what time of the day that was? 

No, I don't. 

Okay. And that time until the time you saw the..., well. let me talk about 

first when she said she had a secret. Did either you or Tonya tell Annie 

anything or coach her in any way? 

No. 

Okay. Do you personally have any reason to have anything against Mr. 

Nunley? 

No, I don't know him. 

Okay. Uh, between the time that she said she had a secret and the time 
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HEARING ON 4048 AND HEARSAY EVIDENCE 

she wrote the note, did either you or Tonya coach her on what to write? 

No. 

Okay. Did either you or Tonya tell her what to write? 

No. 

Okay. Uhm... 

Because she, it was, she said it was her and Ed's secret. and like I said, 

her Mommy tricked her and said, “Oh, I already know it. Ed already told 

me about it." And then she got, when she said. “Well, Mommy. I won’t say 

it. I’d rather write it down on a piece of paper." Then that’s what she 

wrote. 

Okay. Uh, after you went up to uh. Ed's house and Tonya took the ball 

bat to the property uhm, were you there when the police arrived? 

No. 

Okay, did you. where did you guys go next? 

We went back to uh, well, we went to the Salem Police Station. 

And tell me, this took place. Ed's trailer was in Harrison County. but why is 

it that you guys went to Salem? 

I have, I have no clue why she did it. I tried to get her to come down here 

that day. I said, "We need to go down there because that's where it 

happened at." 

But at the time you lived up in Washington County, right? 

Yes, I did. 

Okay, so you went to Washington uh, County. And did you or Tonya 

request the state police? Do you know how the state police got there? 

No. We went and talked to the police station and told them what 
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happened, and told them we needed to make a statement. And they said. 

I think they said it would be best to do it uh, a state trooper. and they said 

there was one in Livonia. And they had to call him and it took him a little 

bit to get there because I think he was working, was busy. Then he came 

and then Annie gave.... first, me, Annie and Tonya all three was in the 

room. And Annie was talking to the cop. And then he said he would like 

to talk to her by herself, but which Annie didn't like that. 80 her Mommy 

stayed in there with her. 

Okay. So you were not present uh, when Annie told the officer what had 

happened? 

Yes, the first time. 

You were present? 

And Ithink he.... yes. Yeah, the first time I went in there, yes. That’s 

when he did it. And then he wanted to talk to her by herself. 

Okay. So the first time you go in and talk, is it Trooper Bowling we're 

talking about? 

I think that's his name. I couldn’t remember. I think he's sitting out there. 

Okay. Did Trooper uh..., when you and Tonya and Annie were all in 

talking to Trooper Bowling uh. did Tonya give the trooper the note? 

Yes. 

Okay. And then did Annie tell Trooper Bowling what happened? 

Yes. 

And you... 

Told him everything. 

Okay. And then he wanted to further interview Annie alone? 
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HEARING ON 4048 AND HEARSAY EVIDENCE 

Yes. 

And you were not privy to that? 

No. 

Okay. So is it correct to say that you uh, the first time you heard of what 

Ed Nunley did to her was a note that you saw? 

Yes. 

And the second time was when she recounted that to Trooper Bowling? 

Yeah. 

Okay. But you were not privy to any of the more lengthy interview? 

No. I was out in the hallway. 

Okay. Between the time Tonya uhm, took the ball bat to the Ed’s property 

and the statement at the police station, was there any uh, did she coach 

her in any way or tell her what to say? 

No. 

Were you present that whole time with Annie? 

Yes. 

You've got to wait for me to finish. Were you present in the car the whole 

time with Tonya and Annie? 

Yes. 

80 if there was any coaching going on, you would’ve seen it? 

Yes. 

Uh. after this happened uhm, between the time that happened and the 

time from May of '07. she then came and gave a statement at the Comfort 

House in May of ‘08. or April of ‘08. During that time uh, was Annie living 

with you or with Tonya or both? 
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Well, she was living with Tonya. But I would get her like on the week- 

ends and on the summer break, and for like Thanksgiving vacation or 

Christmas vacation. 

Okay. How soon after this happened in April of ‘07 did you and Tonya 

move out. no longer lived together? 

We didn’t live together then. 

Okay, so you were not living together at the time? 

No. 

All right. Uhm, any time that you were present... were there times 

between April of '07 and April of ‘08 that you were present where Annie 

and Tonya were, were together? 

Not together, no. Because there was, me and Tonya wasn't allowed 

around each other. And I would only see her like, for her Nanna would 

bring her up to me. or I'd meet them and pick Annie up. or meet her and 

pick Annie up or... 

So you never saw Tonya coach Annie or talk to her about this after it 

happened? 

No. 

And when did Annie move in with you full time, Richard? 

In August of this year. 

Okay. Since that happened. have you talked to Annie about what 

happened? 

No. 

Have you told her what to say when she came here to court today? 

No. 
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THE STATE (MS. FLANIGAN): That’s all I have, Judge. 

CROSS EXAMINATION BY DEFENSE: 

Mr. Caves, what was your relationship with Tonya Caves in April of 2007? 

We're husband and wife. 

You are still married? 

Yes. We ain’t never got divorced yet. 

All right. But you were not living together in April of 2007? 

No. 

And although Annie isn't your biological child. she thinks of you as her dad 

and you’ve always treated her as your daughter? 

Yes. Me and Tonya got back together like she was like thirteen months 

old. And she started calling me "Daddy" on her own. And I've accepted 

that she's mine. I'm the only daddy that she knows. 

But she doesn’t ever see her biological father? 

No. 

All right. 

And she knows who he is. But she told me, she said. "I told you to be my 

Daddy and you're gonna be my Daddy." That's what she told me. 

Have you ever done anything formally to adopt her or anything like that? 

Not yet. But I have checked into it. I mean I need to get it done. 

Okay. So on the night in April that Tonya left Annie at Ed's house, were 

you involved in that transfer in dropping Annie off at his house? 

No. I wasn‘t involved until the next day. Then we went and picked Annie 

up. 
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So then the next day, how did it happen that you and Tonya were together 

the next day? 

She called me and told me we had to go pick up Annie. And then we 

went, and I said, "Where’s Annie at?" And she told me. Then Iwent and 

picked up Tonya and then we went and picked up Annie. 

Do you recall if it was before or after noon that you would’ve gone to pick 

her up? 

No, I couldn’t remember. 

Do you recall if after you picked her up and the incident happened with the 

property damage. did you go directly to the police station after that? 

Yes. 

And if the police report indicates that uh, Tonya told the police. it was 

approximately two-thirty in the afternoon when she picked her up, you 

think that would be accurate? 

Like I said, I couldn’t remember if it was that time. 

When you went there to the house to pick her up, did, who was driving at 

that point? 

Tonya was. 

So Tonya drove to Ed's house to pick Annie up? 

She drove down there and drove back, yeah. 

And when she. did she go inside the house to pick her up? 

I can't remember. 

Do you recall if you waited..., well. let me back up for a second. You 

waited in the car for Tonya to go and retrieve Annie so to speak. Is that 

right? 
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Yes. 

And do you recall if it was a lengthy period of time that you had to wait? 

| don't think it was, no. 

And do you recall when Annie came out. what kind of a mood she 

appeared to be in? 

To me she acted like she was afraid. I mean the look on her face. she 

acted like she was glad that her mommy had got there to pick her up. 

She was ready to go. She acted like to me she was ready to get out of 

there. 

When she parked the car to go and get her. was it in close proximity to the 

house, near the house where she parked? 

I think it was..., Ed’s truck was in front of the car, I think. 

Could you see the house from where you were in the car? 

I could see the house. but I couldn’t see the front door or nothing like that 

from where I was at. 

80 then you left with Tonya still driving? 

Uh huh. 

And this is in Palmyra. You left and headed towards Salem? 

Uh huh. 

Okay, that's a “yes"? 

Yes. 

All right. And do you recall approximately where you were when Tonya 

turned around and went back to Ed's house? How far had you gotten 

from his house? 

We was on 135. I think we was almost like to Shons Corner, I think. 

114

Case 2:19-cv-00012-JRS-DLP   Document 15-3   Filed 04/17/19   Page 116 of 252 PageID #:
<pageID>



/\ 

/—\ 

no 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25

W 

ufiufiu 

U7>=LJJ5LJJS

5 

HEARING ON 4043 AND HEARSAY EVIDENCE 

So it's approximately halfway between uh. Palmyra and Salem? 

Almost, yeah. Shorts Corner is almost halfway. yeah. 

So then she turned around and came back? 

Yes. 

And when Annie wrote the note, did she ask you for any help in writing the 

note? 

No. 

How to spell words? 

No. 

So what she wrote in the note, she wrote herself without asking for any 

help? 

Yes. 

You went back to Ed’s house. You, as a passenger in the car at that 

time... 

Yes. 

...and Tonya was driving. And when you got there, did she park the car in 

the driveway? 

No. She parked it down the road. 

So could you... 

Ed’s driveway was right here. She parked it right here, right there by his 

driveway. 

All right. So where you were at in the car, was the view of the house 

blocked by trees or any other obstacles? 

It was blocked by trees. I didn't see nothing. I just heard it. I heard the, 

something, it sounded like something metal was hitting something else 

115

Case 2:19-cv-00012-JRS-DLP   Document 15-3   Filed 04/17/19   Page 117 of 252 PageID #:
<pageID>



rr\ 
\\J 

\J 

10 

11 

12 

I3 

14 

15 

16M 

17 

18 

19 

20 

21 

22 

23 

24 

25 

HEARING ON 4043 AND HEARSAY EVIDENCE 

L) 

UJ’UJ’

U 

that was metal. 

Could you hear any voices from where you were at? 

I could hear Tonya hollering, yes. 

Could you understand the words that she was saying? 

No, no. I just knew she was hollering. 

Did you see or hear anything from Ed during that confrontation? 

I think I heard Ed come out and said, “What’s wrong with you?”, or 

something, or. “What’s going on?", or something. I think is what he said. 

Did you hear anything from Tonya uh, any words of Tonya's accusing Ed 

of being a child molester or anything of that nature? 

I couldn’t hear. Like I said, I couldn't make out the words. 

And do you believe that you have normal hearing? 

Yes. 

So a person with average hearing would’ve, would’ve heard what you 

heard. I guess what I'm trying to get at. 

Yeah. Just hollering. 

All right. So then you left there, and when you left Ed’s house, was Tonya 

again driving? 

Yes. 

And she was in probably a pretty bad mood? 

She was in a. yes, a very bad mood. 

In a rage. would you say? 

Yes. 

And did she appear to be highly excited? 

I don't know about highly excited, but she was pretty mad, upset. 
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And did you drive directly from there to the police station? 

Yes. 

And then you had to wait at the police station for a little while for the police 

to get there? 

Yes, because he was in. I think he was in Livonia, they said. And he. they 

had contacted him and he was busy at the time or something. I mean we 

had to wait there on him. 

And when you went in. if I understood correctly what you said before, the 

three of you went into the police station and talked to Officer Bowling. or 

to the state trooper when you got there. 

Well, we talked to the officer, the dispatcher there at the window. The 

lady at the window. Tonya told her that they needed to talk to. that she 

needed to talk to somebody because her daughter, her daughter just got 

molested. 

And then... 

And then said that uh. I think that lady said, "Well. there's a state trooper 

in Livonia and I'll call him. And you can make it out to him since it 

happened down here in Harrison County." Because there wasn't no such 

a document, I think that lady said there ain’t no sense making a statement 

out to the Washington County cop. 

Okay. So. so they understood the jurisdiction problem? 

Yeah. 

And they directed it to the state police initially because they didn't want to 

have to take a statement and then send everything down to Harrison 

County. is that right? 
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Yeah. 

So, so the state trooper got there. Did he take the three of you into a 

room or something? 

Yes. 

80 all three of you go into a room... 

Yes. 

...and talk to the trooper. 

Yes. 

And Annie gave him details of the incident... 

Yes. 

...while you and Tonya were sitting there? 

Yes. 

And then the trooper wanted to talk to Annie alone? 

Yes. 

Do you believe that there was any time during that interview that Annie 

actually talked to the officer without either you or her mother present? 

I, if I remember right. we both, me and Tonya both came out. And then 

Annie was in there talking to him. Then I think Annie started crying and 

wanted her mommy back in there. So he let Tonya go back in there with 

her. 

Okay. And you guys took the note to the trooper? 

Yes. 

Do you know whatever happened to the note? 

No. We gave it to him. 

He never gave it back to you? 
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No. 

And you do not recall exactly what the note said? 

It. I don't remember nothing, well. exactly what it said about the pee-pee 

part. but it said that uh, "Ed made me suck his weedy-bob", and 

something about her pee-pee. I couldn't remember exactly what it said. 

Okay. And since that day have you ever seen the note? 

No. 

Has Annie talked to you specifically about what happened that day? 

No. I’ve tried not to say nothing because she don’t bring it up and. I mean 

she’s, when I toId her that we was gonna have to come down here, she 

was terrified because she didn’t want to see him. 

She was upset about having to come in? 

Yes, and facing him. 

Did you bring her down when she came for her deposition? 

Yes. 

And was she upset about that also? 

Yes. 

MS. SCHULTZ: I don't have any other questions. 

THE STATE (MS. FLANIGAN): No. nothing else, Judge. 

THE COURT: Thank you, sir. 

THE STATE (MS. FLANIGAN): The State would call Tonya Caves. 

THE COURT: Do you solemnly swear the testimony you shall give 

24 'shall be the truth. the whole truth and nothing but the truth, so help you God? 

25 WITNESS: Yes. 
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DIRECT EXAMINATION BY STATE (MS. FLANIGAN): 

Tonya, how old are you? 

Thirty-two. 

Okay. And what‘s your full name, including any other names besides 

Tonya Caves that you've been known by? 

Tonya Jean Fentress. 

Is that your maiden name? 

Yes. 

And you’re currently Tonya Caves? 

Yes. 

You're married to a Richard Caves? 

Yes. 

Is he the gentleman that just left the courtroom? 

Yes. 

Okay. Are you the mother of Annie Young? 

Yes. 

Would Annie Young consider Richard Caves her father? 

Yes. 

Are you familiar with Edward Nunley? 

Yes. 

Do you see Edward Nunley here in the courtroom? 

Yes. 

Tonya, I know this is difficult. but you need to listen until I finish the 

question to answer, okay? Is he seated there next to Ms. Schultz? 

Yes.
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On April the 14‘", 2007, did you pick up Annie from Eddie, Ed Nunley's 

house? 

Yes. 

Okay. Uh, do you remember what time of the day that was? 

It was before noon. around noon. 

Who was with you when you picked her up? 

Richard. 

Okay, can you tell the Court uhm. were you driving? 

Yes. 

Was Richard in the passenger seat? 

Yes. 

Did you go to get Annie from the house? 

Yes. 

Uhm, when Annie came into the car, did she say anything to you? 

At first she did not. It was a little later as we got down the road. And she 

told me that her and Ed had a secret. 

Okay. Would she tell you what that secret was, Tonya? 

Not at first. And she didn't act like it was a big deal either. So at first. 

nothing bad even entered my mind. And so I kind of played reverse 

psychology on her. You know. “It’s okay. I know what the secret is.” To 

try to get her to tell me. and she still wouldn’t tell me. She asked me if she 

could write it down. She said it was too bad to say. Could she write it on 

a piece of paper. 

Did somebody give uhm. Annie a..., where was Annie in the car? 

She was in the back seat. 
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Okay. did somebody give her a piece of paper? 

Yes. 

Who was that? 

It was me or Richard one, gave her a pen and paper to write down what 

she had to say. 

You're. you're familiar with uh, Annie’s, how she does in school. Tonya? 

In kindergarten uh, this would've been late kindergarten. Is it your belief 

that Annie could’ve written a note? 

She could write words. I had taught her. She went to head-start. or not 

head-start. She actualIy went to a preschool that we had to pay so send 

her through. And she could sound out words and try to write them by 

sounding them out. 

So she couldn't necessarily spell everything perfectly? 

No. she couldn’t spell anything perfectly, no. 

But she could sound things out with phonics and kind of write it out? 

Right. 

And that’s what she did that day? 

Right. 

Okay. And it's your belief as her mom that. that she was able to do that? 

Yes. 

Okay. So you give her the pen and the pencil, or someone does. either 

you or Richard since you’re the only two in the car and uh. what does she 

write? 

I can’t remember exactly what it was, but it was something to the extent of 

he’s. “he licked my pee-pee". And something to the extend of, “he made 
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me suck my weedy-bob or his weedy-bob." I can’t remember the exactly 

words on the paper. But the state police officer that we took her to that 

day does have that as evidence. 

Okay. 30... 

We turned it over to him. 

Okay. Tonya. so you gave uh. Trooper Bowling that note? 

Yes. 

Okay. Uh, let me ask you this. "Pee-pee". would that have been uh, your 

daughter referring to her vagina? 

Right. 

That's what she would've called it? 

Right. 

And “weeny-bob". would that have been a male’s penis? 

Right. 

And that’s what Annie had called it. even before this? 

Right. Because she had an older brother and that’s what we referred to it 

as. I know it's strange, but instead of putting out the adult words there, 

you know, I mean we called it "weedy-bob". 

Okay. So that wouldn't have been unusual for Annie to use those words? 

No. 

All right. And you knew exactly what she meant when she wrote that 

note? 

Right. 

Okay. Annie passes you the note and you read it. What do you do next? 

It shocked me. It's hard to describe exactly how I felt. It was shock, 
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HEARING ON 4048 AND HEARSAY EVIDENCE 

disbelief, hurt. Every kind of emotion that you can imagine as a parent, 

rolled into one. And | just had to take a minute and think about what I was 

gonna do and what to do. 

Did you show the note to Richard? 

Later I did. yeah. Not, not right off the bat I didn’t, no. ljust, I don’t know 

why I didn't. 

Did you show him the note in the car that day? 

I believe so. yes. 

Okay... 

Because after it was all said and done. we took her to the police station. 

All right. So after you saw the note. Tonya, where did you go? 

It took me a minute. I went back to Ed's and confronted him with it. with 

what he had done. And he denied every bit of it. 

Did you tear up some of his property? 

Yes, I did. 

Okay. And did. do you know if somebody called the police? 

I know that he didn’t call the police because I waited at the end of the road 

forever for the police to come, and they never showed up. 

So to your knowledge, you're not aware of any police report that was 

taken? 

No. 

And if the police came, you were gone before they got there? 

Right. And I didn’t leave in a hurry. When I did finally leave the road, I 

didn't drive erratically. I didn’t drive fast. I drove just like a normal person. 

That way if they did, if they were called. they would have a chance to 
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HEARING ON 4043 AND HEARSAY EVIDENCE 

catch up with me. because I wasn't gonna lie about what happened. 

Okay. Where did you head... 

I took her to the police station. 

Which one? 

Washington County. believe I lived in Pekin at the time. But I asked for a 

state police officer to take her statement because Ed lived in Harrison 

County. 

Okay. Did a state trooper arrive? 

Yes. 

Did he talk to you and. or who did he talk to first? 

Basically he talked to Annie. 

Okay. but when he first talked to you, do you remember who was in the 

room? When you first talked to the officer, do you remember who all was 

in the room? 

I think it was just me. Annie and the officer. 

Okay, you don't have a memory of Richard being there? 

Yeah, Richard was, Richard was there with us. But when he took Annie's 

actual statement, it was just me and Annie and the officer. 

Okay. You don’t remember a time when you were all in the room and 

Annie gave her statement? 

No. 

Okay. Uh, did you give Trooper Bowling or the officer you spoke to..., do 

you know him to be Trooper Bowling or is... 

I can't remember his name, but I know his face and he's right outside the 

courtroom now. 
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Okay. Did you give him the note? 

Yes. 

Did you hear Annie tell him what happened? 

Yes. 

What did Annie tell him had happened? 

MS. SCHULTZ: Objection. Hearsay. 

THE STATE (MS. FLANIGAN): I'll just have him say what 

STATE RESUMES DIRECT EXAMINATION: 

Let's, let me talk about what went on. Between the time you picked up 

Annie and she told you that she had a secret, did you coach her or tell her 

what to say in any way? 

No, I did not. 

Did you have any reason to be made at Ed that day? 

No. I did not. 

Okay. After, after the talk about the secret and when she wrote the note. 

did you tell her or coach her on what to write? 

No. I did not. 

Okay. After you saw what was written on the note and you went to Ed’s 

house, did you coach her or tell her anything? 

No, I did not. 

Okay. Between the time you left his house and went up to the Salem 

Police. did you coach her or tell her what to say to the police? 
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HEARING ON 4043 AND HEARSAY EVIDENCE 

No. I did not. 

When you were there and she gave the statement to Trooper Bowling uh, 

did you coach her or tell her what to say? 

No. I did not. As a matter of fact, he was having problems because he 

had never dealt with children, I guess. And I wouldn't even. because I 

don't want, you know, I want everything that comes out of her mouth to be 

her words and her statement in what happened. She was the one that 

was there. And I, I think he wanted me to be of more help of trying to get 

her to tell him what happened, and I wouldn’t because of that fact. 

Okay. But were you present in the room uh, and not saying what Annie 

said. but were you present when she told Trooper Bowling what 

happened? 

Yes. And that was only because Annie threw a fit and wanted one of her 

parents there present. I mean this is when it initially happened. 

Okay. Was there a time that you and Richard both tried to leave her with 

Trooper Bowling? 

Yes. 

And that didn't work out? 

No. 

Okay, and then you went back in? 

Right. 

Okay. Uh, and then there was a time period. Tonya. between then and 

about a year later, you took her to the Comfort House for an interview. Is 

that correct? 

Yes.
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Okay. Uh. between that time, was there ever a time that you uh, coached 

Annie or told her what she would need to say if she was ever interviewed 

again? 

No. 

Did you... 

As a matter of fact I..., (witness begins crying).... I kind of wished it would 

just go away. 

Is that why you didn't uh, follow up a whole lot with C.P.S. and the pence? 

ljust wanted it to go away. You just wish things like that..., you don’t. as a 

parent, you go through all these emotions. You go through. you go 

through shock, you go through anger, you go through disbelief. you go 

through blaming yourself. And you think there was something that you 

should've seen. And you just want it to go away. So you just don‘t talk 

about it. 

But there came a time then when you decided that something needed to 

be done. Is that right? 

It wasn't gonna go away. 

And did you contact C.P.S.? Or who, do you remember who you called, 

Tonya? 

I can't remember who I called first. I believe Ray Saylor. 

Okay. And was. Ray’s a police officer in Milltown? 

Yes. 

And what did Ray tell you you needed to do? 

Ray was the one that helped get the ball going on. And he was the one 

who helped me come to terms just with my own emotions as a parent 
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HEARING ON 4043 AND HEARSAY EVIDENCE 

really. 

And as a result of that. you ended up taking Annie to the Comfort House 

here in Corydon? 

Right. 

And she was interviewed there that day? 

Yes. 

You were not present for that interview? 

Yes, l was there. 

You were in the building, but you were not... 

I was in the building, yeah. 

But Annie couldn't see you... 

I wasn’t. I wasn’t sitting in on it, no. 

Okay. And you were not in the room with the task force. In other words. 

you couldn't watch her on video? 

No. 

Or offer questions? 

No. 

No? You had no part in asking her these questions? 

No. 

Okay. 

THE STATE (MS. FLANIGAN): That’s all I have. Tonya. 

CROSS EXAMINATION BY DEFENSE: 

If I understand correctly, you said you came back to Ed's house about, 
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before noon to pick Annie up? That's a “yes"? 

Yes. 

And then from there you. you left. How long were you at his house when 

you picked her up? 

Not very long. 

A couple of minutes, five minutes? 

A few minutes. 

Okay. and what occurred during the time that you were there? 

Nothing. I picked her up and that was about it. 

Did you go inside the house? 

Yes. 

What was Annie doing when you got there? 

I believe she was playing video games. waiting on me to get there. 

Did you have any conversations with Ed that day? 

No. He had told me that she'd had her bath and, you know, he asked me 

what I’d done. That's about it. I got her and left because Richard was 

waiting out in the car. 

So. can you give me an estimate of the length of time that you were 

there? 

Maybe ten minutes. 

And when you got there. was Annie uh. you said she was playing video 

games? 

I believe so. yes. 

Did she... 

I'm not positive. 
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Did she appear to be upset or distraught or anything? 

No, she did not. 

And when the two of you left the house, did she appear to be anything 

other than normal Annie? 

No. 

So when you left the house, were you driving? 

Yes. 

And Richard was sitting in the front seat with you? 

Yes. 

Annie was in the back seat? 

Yes. 

Did she have a child restraint at that point? 

Yes. 

And is she, was she big enough then for what, a booster seat? 

A booster seat. I believe so. yes. 

And she was in kindergarten when that happened. Is that right? 

Yes. 

80 at approximately what location were you physically, what part of the 

road were you on when you found out... 

I believe I was on Voyles Road. 

And where is that? I mean I'm familiar with the way..., you were going to... 

He lives on 150 by Uhl Truck Sales, I think was, I think is where, close to 

where he was at. And if you turned out the road, I think the road that he 

lived on was called Rennirt Way or something like that. If you turned left. 

it was just like less than a mile to the caution lights in Palmyra. 
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3 Okay... 

In And then you turned right at the caution lights in Palmyra and Voyles 

Road was there when you get, get to Greenville. It’s on the left. 

3 So when you left his house... 

L Dr 135. He lived on 135. I‘m sorry. 

3 When you initially left his house, right after you picked Annie up, where 

were you going? 

"A Home. to Pekin.

U To Pekin. And where, at some point in time you turned around then and 

went back to Ed's house right? And do you recall approximately where 

you were on the highway when... 

On Voyles Road. 

And how far... 

I don't remember how far down or where I was at. No, I do not. 

2 Approximately how far is Voyles Road from Palmyra? 

Well. however far Greenville is. 

’E Okay, it's near Greenville. And when you left there, you went, when you 

turned around, you went directly to Ed’s house? 

"A Yes. 

2 And did you turn around shortly after you saw the note? 

"A Yes. 

I.) So you went back to Ed’s house. You have a baseball bat? 

”A 
Yes. 

I) And you went and you said you confronted him. Specifically, what did you 

do to confront him? 
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I tried to get him to come out of his house. He wouldn't come out. So I 

beat on his motorcycle with it, and he wouldn't come out. And then I beat 

on his truck and he wouldn't come out. And then I started beating on the 

doors and finally he opened the door. 

And was... 

And he heard me. He knew I was there the whole time I was beating, 

because you cannot live in a trailer with windows this thin and not know 

somebody’s outside with a baseball bat beating on your bike, when your 

bike is only sitting less than ten feet away from your living room window. 

And what exactly did you say to him when he came out the door? 

I asked him why he did it. 

Is that. are those the exact words you used? 

I told him that I knew what he fucking did and I wanted to know why he 

fucking did it. 

And you believe those were the words you used? 

Yes. I believe... 

Did you ever... 

...those were close to the words that I used. 

Did you use the word "molestation" or anything like that. 

Yes. He said, “I didn't do anything.” I said. “You know what you did.” 

"What did I do?", he said. "What did I do?”. playing it all so charmingly 

and so coy, I guess would be the word. I told him that he molested my 

daughter. 

And you were very angry at that point. 

Yes. 
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Is that right? 

Yes. 

Were you making, were you speaking to him in a very loud tone of voice? 

Screaming. in other words? 

Yes, I’m sure I was. 

And do you think your daughter was able to hear you? 

No. 

She was in the car? 

She may have heard me, but I parked her, I parked the car away from his 

property where she couldn't see what was going on. 

Okay. And how long do you believe that you were at Ed’s house at that 

point? I mean before you left? How long were you there? 

Before, from the time I stepped foot there until the time I left? 

Right. 

Maybe fifteen or twenty minutes, if that. 

Okay. So originally you picked Annie up. You arrived before noon to pick 

Annie up. You left. you drove to Greenville, close to Greenville. and then 

turned around and came back. So about how long did that take? 

Probably about that same amount of time, twenty, thirty minutes maybe. 

All right. And then you get back to his house. You were there maybe 

twenty minutes or so then? 

Maybe. yeah. 

And then after that... 

I can't remember exact times. When you're that angry, you're not worried 

about what time it is and you're not worried about how long it takes you to 
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do something and to get from one destination to the next. You don't even 

think about it. 

Did you go directly from there to the police station? 

Yes. And you don't even, you don't even think about how long it takes 

you to get from one destination to the next. Time was the least of my 

worries at that point. 

During the trip from Ed’s house. when you left after that incident, the last 

time you were there. during the trip from there to the police station, was 

there any conversation going on in the car at all? 

None that I can remember, that I can recall. 

Nobody said a word to anybody? 

I'm sure maybe Richard and I talked about the steps what we had to take. 

you know. But I can't remember it. So I'm not gonna sit here and tell you, 

yes. this is what we said when I can't remember it. 

Do you believe that there were any derogatory comments made about Ed 

during that trip in the car? 

Oh, I'm sure. 

Okay. And Annie was in the car with you. was she not? 

Yes, she was. 

So by the time you guys got to the police station, Annie. a kid with normal 

intelligence, would've known that both you and your husband were 

extremely unhappy with Ed? 

Probably so, yes. 

Okay. Do you recall during the trip if anything was said about any 

specifics as to what had happened to Annie? 
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No. 

Did either you or your husband ask Annie any questions about what had 

happened? 

Not that I can remember. I remembered telling her that l was gonna take 

her to the police station. that way she would know what was gonna 

happen. Because I feel like that's important for a kid to know what's 

gonna happen next and what to expect. And I remember telling herjust to 

tell the police officer everything that happened. you know. not to 

exaggerate, not to add on to anything. Just tell him exactly what 

happened. 

You remember telling her that? 

I remember telling her that before I took her into the police station. 

THE COURT: Just a minute, hang on just a minute. Okay. Go 

ahead. 

DEFENSE RESUMES CROSS EXAMINATION: 

Okay. So you remember talking to her about that? 

I remember, I can't remember if I told her that on the way there or if I told 

her that as I was taking her in. But I did tell her that. 

Do you recall whether she asked either you or Richard to assist her in 

spelling any words on the note that she wrote? 

She did not ask me or Richard. 

80 is it your testimony today that when you left Ed's house, you went to 

the police station with Annie and Richard. without going anywhere else in 
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between? You went directly there? 

Yes, that’s my testimony. 

And once you got there. do you recall if there was a delay while you 

waited for the state trooper? 

We waited forever. It seemed like we waited forever and ever for the 

state trooper to get there. Because whenever we got there, I had told 

Richard that we were gonna have to ask for a state trooper, beings that 

Ed lived in Harrison County and we were going to Washington County to 

file the charges. I knew that we would have to ask for a state trooper. 

And it seems like we waited there for eons before he showed up. But it 

may not have been either, you know. In a situation like that. it seems like 

things are drug way out. 

So. when you were talking to the police. you know, you and Annie went 

and talked to him. told him what happened... 

Right. 

Did the police give you any indication if this was something they wanted to 

follow up on or not follow up on? 

He led me to believe that he had all he needed, and he gave me a card. 

And I believed I talked to him once or twice. I believe I did. And. I mean 

he never said that there was.., he said that it would have to be 

investigated. He did say that. 

Okay. They’re not gonna just run out and take on person’s word. 

Right. 

They’re gonna talk to... 

Right, | know that, yeah. 
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And did you do any follow-up calls with this police officer? 

I believe I talked to him on the phone once or twice. 

And when nothing happened, did you make any inquiries as to why 

nothing was happened? 

Iwas told. at a later date. Iwas told that it was under investigation. I 

called the State Police Post a couple of times and was told that the case 

was still being investigated. 

And then ultimately you talked... 

And a few months after this went on, I also found out about other 

accusations from other children. And I believe I called the State Police 

Post then and was told it was still under investigation. 

Did the police ask you to do anything? 

No. 

Did they ask you to take her for a physical evaluation? 

No. he did not. 

Did they ever ask you whether uh, you would take her to have DNA uh, 

tests to see whether his DNA test. DNA was on her body? 

They didn't ask me that. No. they did not. 

Has Annie ever talked to you uh, since that day about any of the details of 

what happened to her? 

No. 

So she's never told you... 

She rarely, rarely even brings it up. 

How long has it been since Annie has lived with you? 

Uhm. this is November. Since August, I think. 
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2) And she's been living with Mr. Caves since then? 

"X Yes. her dad. 

MS. SCHULTZ: No other questions. 

THE STATE (MS. FLANIGAN): Nothing, Judge. 

THE COURT: Okay. thank you. ma’am. 

WITNESS: Thank you. 

THE COURT: Oh, counsel approach. And Mr. Wibbels. I have a 

1ote for you. I wrote that. It’s my personal evaluation. 

DETECTIVE WIBBELS: That's my boss, that's my boss. 

THE COURT: You can tell uh. you can tell the Prosecutor what that 

“means later. Mr. Wibbels. 

DETECTIVE WIBBELS: Okay. 

THE STATE (MS. FLANIGAN): I think I probably can guess. 

THE COURT: Yeah. 

MS. SCHULTZ: I know. 

THE COURT: Ms. Schultz knows. Okay. so your next witness is... 

THE STATE (MS. FLANIGAN): Uh, Trooper Kevin Bowling. 

THE COURT: Okay. Do you solemnly swear the testimony you 

Fhall give shall be the truth, the whole truth and nothing but the truth. so help you 

30d? 

WITNESS: I do. 

THE COURT: Please be seated. sir. 

DIRECT EXAMINATION BY STATE OF INDIANA (MS. FLANIGAN): 
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Can you state and spell your name for the record? 

Uh. yes. It's Kevin Edward Bowling. 

And can you spell that for the record? 

K—e-v-i-n, middle name is Edward. E-d-w-a-r-d. last B-o-w-I-i-n-g. 

How are you employed? 

With the Indiana State Police. 

How long have you been with the |.S.P.? 

Uh, eight years. 

And how are you currently assigned by them? 

Uh. road patrol at this time. 

I) In April of 2007, Trooper Bowling, were you also assigned to road patrol? 

Uh, yes, at that time. 

E 
Okay. and would Washington County have been one of your counties? 

A Yes. it is. 

3 Okay. And do you recall conducting an investigation or speaking with a 

family by the name of “Caves"? 

Yes, I do. 

Did that interview take place on April 14'“, 2007? 

Yes, it did. 
ufiufi 

And I notice you’re looking at... 

THE COURT: Let me stop you there. Do you remember uh, 

whether the Highway 135 was closed between Palmyra and Salem during that 

ime period? 

WITNESS: Uh. it's, yes. it has been. At that time period there, no, I 
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THE COURT: It’s been closed off and on... 

WITNESS: For, for what, three and a half to four years in time. 

THE COURT: A long time. Sometimes it’s open and sometimes it’s 

WITNESS: Correct. 

THE COURT: And when it's closed, it takes a long time to get from 

New Sals..., from Palmyra to Salem. 

WITNESS: That is correct. 

THE COURT: But you couldn’t say specifically about that particular 

WITNESS: Uhm, not... 

THE COURT: Not without researching it? 

WITNESS: Correct. 

THE COURT: Okay. Go ahead. 

THE COURT: Thank you. Judge. 

STATE RESUMES DIRECT EXAMINATION: 

2 And you have your report there. Is that correct? 

A Uh, yes, I do. 

I) And do you. I note there that you indicated that it was uh, report at sixteen 

hundred hours. Is that correct? 

"A Uh, that is what I have in the report here, yes. 

:1 Okay. Trooper does that mean that, that once, when you would've gotten 

to the.... and we’re talking about the Washington County Jail. 
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Correct. 

Okay. That's the Salem Police Station. would be known as, also the 

Washington County Courthouse, the Washington County Jail? 

4 IA Uh, the Sheriff’s Department and the Court there, yes. 
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3 Okay. So... 

THE COURT: Let me stop you for a minute. There's a Salem City 

”olice Station. 

WITNESS: That is correct. 

THE COURT: And then there's the Washington County Sheriff's 

Depattment. which are two different things. 

WITNESS: Correct. 

THE COURT: Isn't that right? 

WITNESS: Yes. 

THE COURT: Okay. Just so there’s no confusion. 

THE STATE (MS. FLANIGAN): Right. 

THE COURT: Okay. Go ahead. 

STATE RESUMES DIRECT EXAMINATION: 

'2 
And we’re talking about the Washington County Courthouse police 

station? 

22 

If 
The uh, Sheriffs Department.

U Not the Salem City... 

THE COURT: It's not at the courthouse. 
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WITNESS RESUMES ANSWER: 

A Not, not the City Police, the Sheriff's Department. 

3 There is a court, there’s... 

THE COURT: It’s separate from the courthouse downtown. 

STATE RESUMES DIRECT EXAMINATION: 

3 Right. There’s a, Superior Court is in the jail in Washington County, 

right? 

A Correct. 

I.) Okay. So you were at Washington Superior Court, at the jail, and the 

Washington Sheriff's Office? 

A That is correct. 

'3 Okay. Would it be four, and sixteen hundred hours for uh, in military time 

is four o’clock in the afternoon. 

A Four o’clock pm. 

:1 Okay. Would that have been the time that you made it there to the police 

station? 

A Uh, that is the time that uh, approximately the time that I spoke with uh, 

the individuals on this. yes. 

3 Okay. So you don’t know what time they actually would've arrived at the 

Washington County Jail? 

HA Uh, no. They. I. no. that's about what time I met with them or first made 

contact with them. 

3 Uh. Trooper Bowling, do you remember where you were that day when 
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you got the call to come? 

No, it's not documented. And I do not uh, since it's been a year and a 

half. 

Okay. Do you remember. so you don't have any memory if it took you a 

long time or a little bit of time to get there? 

I do not recall. 

Okay. Once you arrived at the police station uh, who did you meet with? 

Uh. once I arrived at the uh, Sheriff's Department, I uh, met with a young 

female, Annie Young uh, her mother, Tonya, and her step-father. Richard. 

Okay. And Tonya and Richard’s last name is Caves? 

Yes. 

Okay. Who did you speak with first? 

Uh. with uh, Tonya and uh. her daughter, Annie. 

Okay. What did uh, what did Annie tell you? 

Uh, that she had had some, had had some problems or something. Uh, 

she was kind of hesitant as uh, sometimes kids are at that age as far as 

speaking or coming forth. And uh, her mother kind of broke the ice. if you 

would. as far as what had occurred or what had allegedly occurred at that 

time. 

And how did she do that? 

Uh. there was an envelope that she uh. provided. 

Okay. You actually physically saw this envelope? 

Yes, I did see the envelope. 

Okay. And that was. was that given to you. Trooper? 

Uh, the envelope was presented to me by her mother. Uh, I do not know 
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if it was given to me or what. I do not have any record here of it as far as 

being taken by myself. 

Okay. But you have. as you sit here today. you have an independent 

memory of seeing that envelope? 

That is correct. It was while envelope. 

Okay. and can you tell the Court what was written on that envelope? 

What uh. what was wrote on the back of the white envelope was, "I was 

sucking his weeny-bob and he licked my pee-pee." 

Okay. The handwriting, Trooper Bowling, was that uh, did it appear to be 

an adult's handwriting or child's handwriting? 

Uh, no. It appeared to be a uh, kid’s handwriting. 

Okay. Can you recall if it was written in pen or pencil or something else? 

The best of my knowledge. it was wrote in a pencil. 

Okay. Did anyone tell you who had written that note? 

Uh, yes. 

And who told you? 

Uh, Annie had actually wrote the note. Uh, Annie had told me. And 

Tonya had also told me that uh, Annie had wrote the note. 

Okay. After you saw the note, Trooper, what did you do? 

I continued to talk with Annie and her mother. Tonya, as far as what had 

occurred. Uh, and that‘s when the allegations were brought up. 

Okay. Can you tell me, were you in a separate room with Annie? 

Uh, no. I was in a room with Annie and her mother, Tonya. at that time. 

Okay. Was there a time that you tried to interview Annie alone and that 

didn't go so well? She got upset and had to get Tonya back in the room? 
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I do not recall. And it‘s not documented. Uh, but since. due to her age, 

her mother would've been there with her. 

Okay. So when Annie uh, let me ask you this. Did Annie disclose 

something that Ed Nunley did to her? Did she disclose that to you? 

Uh, yes. There was a few things uh. brought up, yes. 

Okay. And those, the people present there would've been Tonya Caves, 

Annie Young and yourself? 

That is correct. 

Okay. Were you talking directly to Annie? 

Uh. yes. I was. 

Okay, and was Annie responding to your questions? 

Uh, yes. She was responding as well as she could under those 

circumstances. 

Okay. Was Tonya at any time telling her what to say or coaching her? 

No. Tonya was not. 

So this was Annie telling you what happened? 

Yes. 

Okay. what did Annie tell you happened? 

Uh, Annie stated that uh, she had stayed the night at Mr. Nunley's 

resident uh, that she had watched a movie, or that she was forced to 

watch a movie. Uh, when I say "forced", he had told her that he would call 

the police. and then he later stated that he would call her mom if she did 

not watch it. 

Did she say where she watched the movie? 

Yes, she did. Uh. she stated that was in his bedroom. 
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Okay. And did she say where she was sitting? 

Uh, on his bed. 

Okay. Did she describe the type of T.V. that uh, she watched it on? 

Uh. she stated that it was a very small T.V. 

Okay. Then what did she describe anything that Ed made her, Mr. Nunley 

made her do? 

At that time uh. she stated that uh, Mr. Nunley made her, made her lick 

his Wiener and then he put. then he made her put it in her mouth. 

And did you, you asked her to approximate how much time. how long that 

went on? 

That is correct. 

And what did she tell you, Trooper? 

Uh. she stated four minutes. 

Okay. Uhm, what did she say that uh, Mr. Nunley did to her next? 

Uh, at that time uh, she stated the next event. or events that took place 

was Mr. Nunley took her panties off and started licking her pee-pee while 

they were in bed. 

Okay, and what did you understand her pee-pee to be? 

Uh. would be her genital area. 

Okay. And when she wrote "weeny-bob" on the note and talked about 

“wiener”, did you ask her what she was referring to, or were you able to 

determine what she was referring to? 

I was able to determine what was she was referring to. 

Okay. and what was that? 

Uh. Mr. Nunley's penis. 
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Okay. Uh, did you also ask her if she had uh, taken a bath? 

Yes, I did. 

And do you know why that would've been important? 

Uh. that is something that I like to find out in these kind of cases uh. as 

whether or not there has been a bath by the victim. as far as any evidence 

that may be with the victim. 

Okay. And did Annie actually tell she had taken a bath? 

Uh, yes. She stated that she had taken a bath. 

Okay. She also told you that she knew something her mother had done 

and her mom would get in trouble for it. Is that right? 

Uh, yes, that is correct. 

And what did she disclose that her mother had done? 

Uh. after her mother found out apparently what had went on uh. her 

mother had went back to Mr. Nunley’s uh. and had taken a bat or some 

kind of club and had struck an item or two at the residence. and I believe it 

was the vehicle as well. 

All right. And uh, as we sit here today. Trooper, you do not know what 

happened to the note? 

That is correct. 

You don’t recall if you collected that or not? 

I, I do not. I remember seeing the note uh, that was presented to me by 

Tonya and that's the last that I recall of the note. 

Okay. 

THE STATE (MS. FLANIGAN): That’s all I have, Judge. 
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CROSS EXAMINATION BY DEFENSE: 

80, Officer, you indicated that when you first started talking to them, it was 

you and Tonya and Annie. and that Annie. and I’m paraphrasing. but as I 

understood it, Annie was reluctant to help. and Tonya helped? 

No, I did not say uh, reluctant to help. Reluctant to speak up uh, as 

happens a lot of times with kids of that age. 

Okay. Could you be a little bit more uh, explain a little bit more what you 

mean by that? 

Yes. Uh, a lot of times when kids of this age uh, they, they want to hang 

their head and don't want to say anything at first until someone, maybe a 

parent or whoever is with them. is like, you know. tells them it's all right. 

“you need to tell the truth of what's happened here". Uh. to get them 

talking. 

So do you have an independent recollection of what happened in this 

case? 

Independent recoll..., as far as what? 

Other than what’s written in your report. do you have a memory in your 

mind of actually being there talking to these people. remembering what 

was going on? 

Uh. I remember being there, talking with them. But again. we're looking at 

a year and a half ago. So without being documented in a report... 

Uh huh. So it's a little bit tough... I mean I run into the same thing myself. 

You talk to people. and if you don’t write down the notes. you can't 

remember what happened. But and sometimes I remember actually 

sitting in a room talking to a person. and sometimes I don't even 
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remember that. In your case you actually remember sitting in a room. 

talking to them? 

Yes, I do. 

And do you recall at any time that Mr. Caves is in the room talking with, 

was there when you were talking to Annie? 

That, I’m sorry? Who? Mr... 

Mr. Caves. 

Uh. he may have been at first uh. because it was those three that showed 

up there. Uh, so it is very possible that he was brought back to the room. 

Uh, that's, you know, it's possible that he was back at the room uh, briefly, 

yes. 

Okay. So when you start an interview like this. and thinking of the 

procedure that you used in this particular case, the parents come in with 

the kid and they are there to tell you. "We have a complaint because 

something's happened to the kid." Is that what happened in this case? 

Yes. 

And did anyone other than the child say to you. “My child has been 

molested by Mr. Nunley". before the child told you what happened? 

I. it's. I do not have it documented if anything like that was said. 

When you first talked to Annie. at the time you asked her the first 

question, were you aware of the allegations that Mr. Nunley had done 

something sexually inappropriate with her? 

No. Not until I met with them that evening. 

Okay. So the first, when you asked Annie the first question, at the time 

you asked Annie the first question, had anybody told you before that what 
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Ed was accused of doing to her? 

I do not have it documented uh. but as a parent myself. it's possible that a 

parent would say something uh. when they show up. But there's, I do not 

have it documented in this report. 

Did you at any point in time talk to the parents, either of the parents 

without Annie being there before you talked to Annie? 

No. no. 

Okay. So when the parent brings the child in. and you are making your 

initial uh, inquiry into what’s going on, would you normally ask the parents 

why they are there, or would you ask this five-year-old kid, or six-year—old 

kid? 

Usually, a kid at that age, it's usually. it's the parent. or some, sometimes 

the kid may say something to where you pick up on it as to why they are 

there. 

But you don't, you don't have any independent recollection of who you 

talked to in this particular case initially. or who told you what? 

Uhm, not initially, uh, no. 

But I think it's safe to assume from what you’ve told us that if one of the 

parents said to you. "We’re here because Ed Nunley did this to our 

daughter”, that the child would’ve heard that conversation. Is that right? 

If the child is there. yes. 

The child came into the station with the parents when you were there? 

That is correct. 

And you had no point in time talked to the parents without the child being 

present? 
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Not thatl recall. 

And you saw the note. 

That is correct. 

Were you able to read the words on the note? 

Yes. Iwas. 

And is the kind of evidence that you would normally think is important to 

preserve in a case of this kind? 

Uh. yes, it would be. 

But you don't know what happened to it? 

As I stated earlier uh. I saw the envelope at that time, the white envelope 

with writing. Uh. as far as where it went to or what happened to it, at that, 

a year and a half ago, I have no ideal. Uh, I do not have it documented 

here as far as being any evidence in this case. So. I don't know if it went 

back..., I have no ideal where it went. 

So after you talked to them, they left. Did you take any other further 

action that day to investigate this incident? 

Uh. that, I had made contact with uh. oh. on that day uh, either that 

evening, I believe it was the next day because of the time that evening. 

But uh. I notified the Harrison County C.P.S. 

And is that something that is required as a police officer if you receive a 

report that a child is being harmed and you have to report it to C.P.S.? 

Yes. that would be. 

Okay. And so you actually did that immediately? 

Uh, yes uh, I did. 

Okay. And it was your understanding that C.P.s. was going to interview 
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the child the first working day after the report was made? 

Uh, yes. What I have documented here uh. would interview on Monday. 

April the 16'“. 

Do you know whether that interview occurred? 

I do not. 

Was there any follow-up uh. between you and the CPS. officer after you 

made the initial contact? 

Uh, after the initial, I, I do not have it documented. Uh, if there was. I do 

not have it documented. 

And did you also meet and talk to Mr. Nunley as to what happened? 

Uh. yes, I did. 

And he denied any... 

THE STATE (MS. FLANIGAN): Objection. Relevance as to this 

wearing. I don’t think what Mr. Nunley said is relevant to whether or not Annie's

D 

UPUJ’U 

tatements to this trooper can come in. 

MS. SCHULTZ: Yeah, she's probably right. 

THE COURT: Okay. 

DEFENSE RESUMES CROSS EXAMINATION: 

Did you uh, do any, did you tape this interview with Annie? 

Uh. no. I do not believe it was. 

Okay. Did you tape the interview with Ed later on? 

Uh, no. 

So other than what you've written in your report. do you have any memory 
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or recollection of anything that Annie said to you about this incident? 

2 “A Uh, what’s in the report uh, is what transpired. 

2 So if you were to come to court and testify in this case. what you would 

tell us about Annie's conversation with you is exactly what's written in the 

report? 

A What's in the report, yes. I, because of the time frame, I do not recall a 

year and a half ago what was said. 

3 Okay. 

MS. SCHULTZ: I don’t have any other questions. 

REDIRECT EXAMINATION BY STATE (MS. FLANIGAN): 

Trooper Bowling. one thing additionally. There's no mention in the report 

about the note. right? There's no... 

Uh, yes. The, you're referring to the envelope? 

Right. It's that, it's. you wrote here. “Tonya then said Annie wrote out ‘I 

:n 
was sucking on his weeny-bob and he licked my pee-pee. This was 

written on the back of a white envelope. Is that your notation. Trooper. 

that you saw the envelope? 

A Yes. that is. 

3 Okay. I did not understand, so that clarifies that. 

THE STATE (MS. FLANIGAN): That's all I have. 

RECROSS EXAMINATION BY DEFENSE: 
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I) | just have a follow-up. This conversation that you had with them was on 

the 14‘'1 of April. Is that right? 

l'-\ Uh, yes. That is what's uh. documented here. 

I.) And then when did you actually write up your report on it? 

'A It has the date uh, completed by the officer uh. the next day, which is the 

15'“. 

3 Okay. And on the 14‘”, when you talked to them or shortly after you talked 

to them. did you make handwritten notes as to what uh. the conversation 

was? 

“A 
Uh, I’m sure I probably had a note or two. Uh, any time you speak with 

somebody, there's always a chance you’re gonna write something. 

3.) Okay. And then you use your handwritten notes to compile this typed 

report? 

IA Uh. yes. that can happen. 

Do you know if that's what happened in this case? 
5ft) 

As far as referring to some notes that may have been taken, yes, that is a 

possibility. 

But you don't recall specifically in this case having done it? 

Uh... 

You may have done this from your memory? 
PUPU 

Uh, on these kind of cases, we have somebody that comes in, as I stated. 

you are gonna have some type of documentation or notes, shorthand or 

something was far as what’s went on. And, yes, and you would refer to 

those uh, when you write the report. 

What do you do after you write the report? Do you pitch those notes or do 
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you keep them? 

Uh. they usually are kept uh, in a. possibly a notebook that we may carry 

with us. I have several different notes from whatever. 

So is this your own private notebook? 

Uh, yes, that would be correct. 

So you are free when the notebook is full to pitch it. preserve it, do 

whatever you want to with it? 

Yes. 

Okay. And so do you know if you have any notes of, of this conversation 

with the Youngs, Annie Young and the Caves on that particular day? 

I do not know. You know. you’re gonna have to go and eight years of 

notes are... 

Yeah, I understand that. Okay. 

MS. SCHULTZ: No, no other questions. 

THE STATE (MS. FLANIGAN): l have nothing further, Judge. 

THE COURT: Okay. Thank you. 

THE STATE (MS. FLANIGAN): Oh. Judge. there's one thing 

Jefore. unrelated to this hearing, as far as the trial. Trooper Bowling has 

Informed me that uh. he is having uh. his wife is having a baby next Wednesday, 

lWhiCh is the day the trial has started. He indicated that he could be available to 

estify by. by Friday. I think with jury selection in this kind of case that it’s realistic 

0 think we'll still be in the State’s case in chief at that time. But I did want to 

nake the Court and Ms. Schultz aware of that potential, that we may either have 

0 taken him out of order in the defense case. or..., ljust wanted to let you know 
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hat that's what I’ve found out, and I feel like I need to let the Court know that. 

THE COURT: So is it going to be by Cesarean? 

l TROOPER BOWLING: Yes. it is. 

THE COURT: And that’ll be on Wednesday? 

TROOPER BOWLING: Yes, the 19‘“. 

THE COURT: Where. what would be the location, sir? 

TROOPER BOWLING: Floyd County. 

THE COURT: Floyd County? Well, here's kind of what occurs to 

e. If you need Officer Bowling. you wouldn't necessarily need him on 

ednesday. Uh, but Friday might be getting a little late. Uh, but I think that uh. 

what time is your wife scheduled, sir? 

TROOPER BOWLING: Seven-thirty in the morning. 

THE COURT: Okay. Uhm, I realize that's very important. But uh, 

=loyd County is only a twenty-minute drive from here. Uh, I think you should be 

vailable Wednesday afternoon or Thursday. whenever the Prosecutor tells you 

0 show up. Uh. and I'm ordering you to be available on Wednesday afternoon 

Jr Thursday, any time the prosecutors tell you to show up. Is there anything 

Jnclear about that. sir? 

TROOPER BOWLING: No sir. 

THE COURT: Does that clarify the matter? 

THE STATE (MS. FLANIGAN): It does, Judge. It does. But I. if 

“1'"... 

THE COURT: I. I... 

THE STATE (MS. FLANIGAN): Okay. 

THE COURT: It’s as simple as that. 
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THE STATE (MS. FLANIGAN): Okay. 

THE COURT: I know it's important uh, what's going on with his 

wife. But this is also important. And if he comes. he won't be here half a day or 

en hours or anything like that. Okay? 

THE STATE (MS. FLANIGAN): Yes. 

THE COURT: Okay. Anything else? 

THE STATE (MS. FLANIGAN): No, Judge. 

MS. SCHULTZ: No. Judge. 

THE COURT: You're released, sir. Oh, Bill, here’s another note for 

you. 

THE STATE (MS. FLANIGAN): Judge, that’s all the witnesses the 

State has. I don’t know if Ms... 

THE COURT: Okay, that's all the witnesses? 

THE STATE (MS. FLANIGAN): That's it. 

THE COURT: Okay. Ms. Schultz? 

MS. SCHULTZ: I don’t have any other witnesses. 

THE COURT: Okay. Argument? 

THE STATE (MS. FLANIGAN): Judge, I'll start with the child 

"hearsay issues. As I indicated earlier. there are uh, four witnesses and three 

statements I am attempting to have uh, admitted under 35-37-4-6. And... 

THE COURT: The Comfort House DVD, the contents of the note. 

Iand the statement to Kevin Bowling? 

THE STATE (MS. FLANIGAN): That’s correct, Judge. 

THE COURT: Okay... 

THE STATE (MS. FLANIGAN): Under the statute, uhm, and let me 
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sk this. before we have argument, I want to make sure we can release the 

Caves and Annie. I think they’re still waiting here. 

THE COURT: I think so. Uh, is there anything you need? 

MS. SCHULTZ: No. I don't have any problem if they go. 

THE STATE (MS. FLANIGAN): The statute required her presence 

at the hearing, and I think that the State has satisfied that. Uhm, at this hearing 

where we're talking about the reliability of the out-of-court statements uh. the 

l«statute requires that they be uhm, reliable as to time. content and circumstances. 

nd the case law I gave you, Judge, the three cases. Agulera, Johnson and 

[Eerber talk about that. And actually Agulera laid out six considerations. One is 

he time and circumstances of the statement. Two. whether there was any 

I-significant opportunity for coaching. Three. nature of the questioning. Four, 

native to fabricate. Five. use of the questioning. Four, motive to fabricate. Five, 

Jse of age-appropriate terminology. And six, spontaneity repetition. And I would 

argue to you staning with the statement to Richard Caves, that he stated they 

Jicked Annie up, she got into the car. She said she had a secret. She didn't 

Fwant to say what it was. and that she wrote it on the piece of paper. Uhm. I 

would submit that the time and circumstances of the statement are, show that it’s 

eliable. It was immediately after she was picked up and came into contact with 

Richard uhm, and Tonya actually. There was not significant opportunity for 

:oaching. Uh, I think both of them came in and testified virtually to the same, 

IAnnie doing the same thing in the car. These are not people who are married 

and living together. These are not people who got together and put their story 

ogether. They both came in and I think were credible and told the Court exactly 

what Annie did in the car. And I think that they were fairly uhm, identical 
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Itstatement. Uh, there was no questioning. As to the nature of the questioning 

'eally, she said. “I have a secret." And both of them said Tonya kind of played it 

Lff. "Oh, I know what your secret is.” And then she said, “I'm gonna write it on a 

niece of paper." 80 this really wasn't in response to questioning. Uhm, and 

here was no motive to fabricate. There’s nothing that came out in all of this that 

eally said that Tonya, Richard or Annie had anything against Ed Nunley before 

his happened. that there was no bad blood, that there was no reason that she 

“Nanted to tell a lie on Ed Nunley. There's just no evidence of that in the record. 

Bertainly the note used age-appropriate terminology. which is the language 

about the pee-pee and the weeny-bob. And it was spontaneous. She wrote it 

light when she got into the car. Uhm. I would submit that it’s kind of like the 

Agulera case where the child told his mother and grandmother about the incident 

aretty much immediately after it happened. 80 I would submit that that would be 

lhe argument as to the reliability to the. of the note to Tonya and was that also 

seen by Richard. 

THE COURT: And you're purporting, you're planning to offer. the 

estimony you're planning to offer with respect to the note would be Tonya 

Eaves. Richard Caves and Officer Bowling. if he can remember anything. 

THE STATE (MS. FLANIGAN): Yes. well, yes. He saw the note. 

But I was gonna address Officer Bowling coming in a different argument because 

think he said more to him. She said more to Officer Bowling than just the note. 

THE COURT: I think he went back and forth about whether he had 

aersonal knowledge. Uh, I mean at times it sounded like he had personal 

"(nowledge of certain things, and at other times it sounded like he didn’t. And uh, 

I'so that needs to be clarified. And I guess, are you telling me he didn't put 
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anything in his report about the note? 

THE STATE (MS. FLANIGAN): There is something in the report 

"about the note, Judge. 

THE COURT: Okay. I guess it needs to be clarified whether he
I 

'emembers anything. 

MS. SCHULTZ: Well, the report doesn't indicate that he saw the 

1ote. It indicates that Tonya said Annie wrote out the note with the words on it. 

lll'his was written on the back of a white envelope. He never says in the report 

hat he saw the note. 

THE STATE (MS. FLANIGAN): But I clarified that. Judge. I said, 

Does mean that you actually saw the..." 

THE COURT: He said it here though. 

THE STATE (MS. FLANIGAN): Yes. “You actually saw the note." 

IAnd... 

THE COURT: So maybe he did remember something beyond what 

1e put in his..., because he testified to something beyond what he put in his 

eport is what you're saying. 

THE STATE (MS. FLANIGAN): That's what I, that's the State’s 

argument. 

THE COURT: That’s, you're saying he, it didn’t say that he saw it in 

he report. 80 he must've remembered something beyond what he put in his 

eport. 

MS. SCHULTZ: Now I don’t know what he said here. In essence... 

THE COURT: Well, I know what he said. But. you know, he said 

lsome conflicting things about what he remembered. So I think that's something 
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hat would have to be clarified maybe outside the presence of the jury about his 

ersonal recollection uh, you know. 

THE STATE (MS. FLANIGAN): But Judge, I think that that goes, on 

his. one of the prongs of that Agulera case as to the note itself. This idea of 

'epetition, that each of these witnesses say that they saw the note. So I think 

hat that's... 

THE COURT: I understand... 

THE STATE (MS. FLANIGAN): Okay. 

THE COURT: ...where you’re coming from there. yeah. 

THE STATE (MS. FLANIGAN): And, and it's the same, and it's the 

same argument with respect to the officer. She goes there. It's immediately 

ollowing when Tonya has taken the ball bat to Mr. Nunley's property. They go 

here. I had both Tonya Caves and Richard Caves testify that there was no 

:oaching of Annie in the vehicle on the way up to Salem, that they didn’t tell her 

what to say. You could see, you could witness Tonya's demeanor. and 

Richard's demeanor when they were testifying and judge their credibility. But 

hey said that they did not coach her on what to say on the way up to the. up to 

he counhouse. And what uh. the officer said is that Annie told him that they 

watched a dirty movie. This is the first we hear that. Uhm, that she, they 

watched a... 

THE COURT: Is that in his report? 

THE STATE (MS. FLANIGAN): It is in his report. 

THE COURT: Okay. Here again. the problem you have with him is, 

s it has to be clarified, it seems to me, assuming it would othetwise be 

admissible under these rules that he actually remembers something uh. besides 
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hat's in his report. that he has an independent recollection of it. Uhm, aside 

rom he wrote it in his report. And now he doesn't remember anything at all. “I 

on’t know nothing." You know, Sergeant Schultz’s routine, “I know nothing. I 

now nothing. And uh. but uh, what's in the report, but I don’t have an 

ndependent recollection of it." I think that's the problem. I mean he was back 

nd forth, and I never did really get a straight answer. Uh, uh..., but with the 

ther people, as it sometimes is unfortunately the case, the ordinary people 

now things, but the police officers don’t know anything uh. on some occasions it 

appears. But that’s your problem, I think, with him, is whether he knows anything 

aeside from what he put in his report, and then probably forgot it all. 

THE STATE (MS. FLANIGAN): That being said. Judge. if. if that's 

our... 

W THE COURT: Aside from that problem, okay... 

THE STATE (MS. FLANIGAN): Aside from that. I think that it’s the 

IIsame argument that I made and I don't want to belabor it. but the time and 

:ircumstances. it's right after this allegedly happened. Uh, there was no 

Isignificant opportunity for coaching. Uhm... 

[ 
THE COURT: Okay. I think you made a good argument on the 

.hild hearsay. You're talking about uh. now the video DVD. the Comfort House, 

he contents of the note. Now the contents of the note would be the testimony of 

Richard Caves. Tonya Caves, the child and the officer. if he can remember 

anything. 

THE STATE (MS. FLANIGAN): That’s correct, Judge. 

THE COURT: Okay. All right, I understand that. And then the 

ILtatements to Kevin Bowling would, separate from the note, that‘s the other, 
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hose are the other, that's the third thing. 

THE STATE (MS. FLANIGAN): Right. 

THE COURT: Correct? 

THE STATE (MS. FLANIGAN): Right. 

THE COURT: Okay. Your point? 

MS. SCHULTZ: With respect to the note. I think we have a big 

aroblem with the note. I think if they had the note, it wouldn't be such a big deal. 

But without the note, this is what I see as the problem. The kid says, Richard 

Saves told her how to spell the words. and she said the only thing she 

’emembers writing is. “I sucked his weeny-bob." Other people say the notes 

ays something else. Richard doesn't remember what the note said. Mom 

oesn’t remember exactly what the note said. And the only thing we have as to 

hat the note said is what is in the officer’s report, which he doesn't remember, it 

appears, exactly what the note said. So I don't think it’s clear that the note is 

admissible or the contents of the note is admissible because nobody seems to 

"emember exactly what the note said. If we knew that the note said precisely 

Isomething. and it was clear what that precise note said, then I think it would be a 

ct stronger case for the State to let it in, in particular if they had the note. But 

even aside from that. I think there's a problem with letting this in. You know, the 

actors that have been set out are very specific. where there was an opportunity 

L‘or coaching, whether there was a motive to fabricate. age-appropriate 

erminology, spontaneity, repetition, time and circumstances of the State. I 

Jnderstand what the State is saying, but I see it a totally different way. 

THE COURT: I'm gonna stop you right there and take a break, and 

you all can think about the rest of your argument. I’ll be back. 
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(RECESS; OFF RECORD) 

THE COURT: Okay. We're on the record. Uh, [wanted to just let 

you all go back and forth as much as you feel like you need to. to make the 

arguments that you want to make. And, and uhm. just to reiterate. be clear in my 

hind. We've got the DVD at Comfort House, April 18‘“, ‘08, we’ve got the 

:ontents of the note from April 14‘“, ‘07, which amounts to testimony of Richard 

Saves, Tonya Caves, possibly Bowling, if he remembers anything independently. 

Jh, then we’ve got the April 14‘“. 2007 statement to Kevin Bowling, if he 

’emembers anything, because. and I’m..., just as I've already said to you. from 

istening to his testimony. I think that he said conflicting things about whether or 

1ot he had a independent recollection of uh, aside from his uh, report. 80 uh, so 

think, you know, anything that I would rule about that would be kind of 

iependent upon him. there being able to be some clarification regarding that. 

Jhm, so. okay. Now, Susan... 

MS. SCHULTZ: So my argument on the issues of the prior 

'statements of the child uh, first of all, I think that we have to look at them and see 

whether they’re testimonial or non-testimonial in nature. And the Court does a 

aretty good job of developing the argument on that in the Purvis case, which is a 

Jh, Court of Appeals decision. transferred denied on August 11'“, 2005. Uh, and 

n that particular case. they talk about the two types of statements. And I would 

.aay that based on the Court's distinction between testimonial and non-testimonial 

I'statements, in this particular case, the contents of the note and what was seen 

3r heard by the parents would be non-testimonial in nature and would be subject 

0 one type of evaluation. The statements made to the police officers and to the 
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"Domfort House on the video tape would be testimonial because those are things 

hat are gathered. with the idea that they're gonna be used in a prosecution. 

THE COURT: Now let's stop right there. Do you agree with that, 

Julie? 

THE STATE (MS. FLANIGAN): With her analysis of the type of 

Istatements? 

THE COURT: Right. 

THE STATE (MS. FLANIGAN): Yes. I would agree that Comfort 

-louse, testimonial; statements to Bowling. testimonial; to parents, non- 

estimonial, yes. 

THE COURT: Yeah. And I think we all. that’s kind of the way I see 

t. Everybody agrees about that. Okay, go ahead. 

MS. SCHULTZ: And then when you, when you look at the uh, 

=ederal Constitutional Rights as set forth in the Crawford case, and cited by our 

feuds in Serber versus State, which was decided in May of this year by our 

Sourt of Appeals. and also in uh. the Purvis case that I talked about earlier, what 

he courts have said in those is that Crawford overruled Roberts. which was a 

Jrior federal case, by requiring that testimonial out-of-cowt statements may be 

admitted as evidence in a criminal trial only if the witness is unavailable and the 

defendant had prior opportunity to cross-examine the witness. So the only way 

he testimonial statements would be admissible would be if this witness were 

Jnavailable, and that is what is set forth in the statute that we‘re talking about 

were today. And that, that uh, rule was also set forth in the Serber case, which 

again. is a 2008 case. And again uh. they're, they're quoting Howard versus 

State, which is a uh. Indiana Supreme Court case from 2006. and they say the 
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ourt emphasized that if testimonial evidence is at issue, then the Sixth 

mendment demands what the common law required, unavailability and a prior 

pportunity for cross examination. 80 it is our position that any statements that 

re testimonial are certainly not admissible unless for some reason this witness 

ecomes unavailable. And we certainly agree that we’ve had an opportunity to 

ross examine her. But if she is available to testify at trial, then those statements 

are not admissible in court. As to the non—testimonial... 

THE COURT: Why don’t we stop right there. Let’s piece-meal that 

.a little bit. What do you say to that argument? She's saying. “Okay, testimonial 

Jh. right to confrontation and uh. and also unavailability." What do you say to 

hat? 

THE STATE (MS. FLANIGAN): Judge, the way I read this Agulera 

:ase, which I gave you, which specifically addressed uhm, this child's statement, 

there was two statements in that that were non-testimonial, and two that were 

estimonial. 

THE COURT: Okay. 

THE STATE (MS. FLANIGAN): That the ones that were testimonial 

were to a detective and to a forensic interviewer. And what the Court of Appeals 

ays in that case is uh. with respect to K.E., that’s the child in the Agulera's case. 

statements to Detective Buttrum, the trial court correctly found the statements 

re testimonial in nature under Crawford and implicate the Sixth Amendment 

:onfrontation clauses". But it goes on to say, "However. because K.E. was found 

,ompetent to testify. was made available for cross examination and did in fact 

estify at trial. her testimonial statements are admissible. As well, K.E.‘s 

Kstatements to the forensic interviewer were testimonial in nature as the interview 
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as conducted at the request of law enforcement for the primary purpose of 

,stablishing or proving past event potentially relevant to a later criminal 

:rosecution." and cites Davis. "for the same reasons that K.E.‘s statements to 

Detective Buttrum were admissible, she was found competent to testify, was 

I'subject to cross examination and testified at trial. The trial court found that her 

estimonial statement to the forensic investigator admissible. We agree. Thus, 

e find Agulera’s Sixth Amendment confrontation clause rights were not violated 

[rid the trial court did not abuse its discretion by admitting K.E.‘s statements to 

1er mother, grandmother, Detective Buttrum and the forensic investigator." And 

hat‘s... 

THE COURT: Okay. So you’re saying the Agulera case. is an 

exception to that, if the witness is competent and testifies at trial, you follow the 

Istatute. and that’s an exception to Crawford? 

THE STATE (MS. FLANIGAN): That is correct, Judge. I think that's 

exactly what the case law says. 

THE COURT: Is there anything in the language of Crawford that 

upports the idea that, that uh, contrary to what Ms. Schultz's said? 

THE STATE (MS. FLANIGAN): I don't think so, because I think that 

gulera specifically. which came after Crawford uhm.... well, let me go back a 

ittle bit. Uhm. okay. Judge. this whole part I’m reading from this Agulera case 

ind of addresses Crawford in the context of the very type... 

THE COURT: What page are you at? 

THE STATE (MS. FLANIGAN): Three 0 six, page... 

THE COURT: Three 0 six? 

THE STATE (MS. FLANIGAN): Well, it’s nine of twelve. And I 
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ould, Iwould... 

THE COURT: Right. But 306 on the uh. case? 

THE STATE (MS. FLANIGAN): Right. And I would refer you to the 

ubsection "D", testimonial nature of K.E.‘s statements. This specifically, Judge. 

alks about Crawford and what it says is Crawford wouldn’t even apply to these 

on-testimonial statements. And with respect to the testimonial statements, 

ecause the child’s available to testify at trial, we find that the Six Amendment 

onfrontation clauses were not violated, so Crawford would not apply. So the 

ay I read it is, this. our Court of Appeals is specifically addressing the Crawford 

ssue and the confrontation clause issue. 

MS. SCHULTZ: And, Judge, I think what the problem is that we 

1ave here. Agulera says that. and I would agree with the State that. that they are 

:orrectly quoting what Agulera said. However, that was a 2007 case and then 

e come back with another panel. I presume it's another panel of the Court of 

[ppeals in 2008. which says exactly the opposite. 

THE COURT: Which one is that? 

MS. SCHULTZ: And that's the Serber case. 

THE STATE (MS. FLANIGAN): And where is that in Serber? 

Because I read Serber to be the same. 

MS. SCHULTZ: If you look at uhm. the subsection one-four... 

THE COURT: Let me catch up with you. Serber uhm... 

MS. SCHULTZ: They're talking about. well.... it's the subsection. 

I,Ieah. four. There’s a subsection that's entitled "Confrontation Clause". 

THE STATE (MS. FLANIGAN): What, at the top, Susan? What 

:loes it say as far as page... 
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MS. SCHULTZ: I, I have, I have my own copy. But now yours... 

THE COURT: Uh, what page is the opinion or whatever? Where, 

where are you at? 

MS. SCHULTZ: It's, it's on page eight-sixty-four. 

THE COURT: Eight-sixty-four, okay. 

MS. SCHULTZ: Yeah. 

THE COURT: Let me get, let me catch up with you. Eight-sixty- 

our, okay, eight-sixty-four. 

MS. SCHULTZ: And. and there, right at the, towards the bottom of 

hat page is the confrontation clause section. 

THE COURT: All right. 

MS. SCHULTZ: And... 

THE COURT: Confrontation Clause. 

MS. SCHULTZ: When you look at the end of the first paragraph. 

hey are quoting the Supreme Court's state. or case of Howard versus State, and 

his particular panel of the Court of Appeals says, quotes. “The Court 

emphasizes that if testimonial evidence is at issue, and the Sixth Amendment 

iemands what the common law required, unavailability and a prior opportunity 

"or cross examination.” Quoting Crawford. So it looks to me like we have two 

Janels of the Court of Appeals saying opposite things. 

THE STATE (MS. FLANIGAN): And. Judge. I would respectfully 

iisagree with Ms. Schultz because I think it says, when you read that 

:onfrontation clause section, it says exactly the opposite. Subert is talking again 

about a child who was made available at trial. In this case it was 0.8. “0.8. was 

ound competent to testify. was made available for cross examination, and did in 
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act testify at trial. Because he testified and was cross examined, the ruling 

nnounced in Crawford is not applicable. Serber's Sixth Amendment 

onfrontation rights were not violated. see Agulera, holding that a defendant's 

ixth Amendment clause rights were not violated by the admission of the child 

ictim’s statement to her mother. grandmother or detective and forensic 

nvestigator." So I would disagree respectfully with Ms. Schultz’s reading of 

:erber and say that it in fact cites Agulera and supports the State's position. 

THE COURT: And in Serber, the. maybe the statements to the 

nother and the grandmother and non-testimonial. but the detective and the 

"orensic investigator are probably in that case. 

MS. SCHULTZ: That's what I would, that's the way that I would 

“sad it. 

THE COURT: Yeah. That's the way I would read it too. Okay. 

MS. SCHULTZ: And, and, you know, one of the other problems 

hat we have here is one of the problems that was brought out in the Serber case 

fyou have the kid on the stand saying it one time, that's one thing. But if you 

1ave the kid on the stand saying something and we have this drum beat of 

'epetition. as they call it in Serber. we’ve got six other witnesses, or five other 

itnesses coming in and saying. “yeah, the kid told me this, the kid told me this." 

nd really emphasizing that. And where you particularly have a problem is if a 

I(id is testifying in the trial and says one thing, and then these other people that 

.are repeating other's statements are not only cumulative, but they’re adding to it, 

adding to what the child is saying in trial. Then you’re really getting into a 

:roblem where it magnifies itself. I really think that the statements that were 

ade that are testimonial in nature should not be admitted in this case. I don't 
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1 hink the non-testimonial statements should either, but for different reasons. I 

2 hink the testimonial statements shouldn’t be admitted under Crawford. And I 

3 ISO think they should not be admitted because they’re cumulative. 

4 THE COURT: Okay. 

5 MS. SCHULTZ: But as the non-testimonial, I think we’ve got a 

6 Jroblem with them and the reliability. And contrary to what the State says, you 

7 Know, I think we’ve got a big issue here because we obviously know the child

9 

8 as with the mother, according to the mother's testimony. from prior to noon until 

’[Zur o'clock. And we also know that the mom was madder than whatever at Mr. 

10 Nlunley. She says that... 

I 1 THE COURT: Sure. She took a ball bat to everything. yeah, yeah. 

12 MS. SCHULTZ: Yeah. I mean we know there’s no doubt she was 

13 nad. 

14 THE COURT: Yeah. 

15 MS. SCHULTZ: I mean we know why she said she was mad. But 

16 five also know that witnesses don't always tell everything. So we know there was 

17 I«some anger there. And she admitted that whenever driving in the car from Ed’s 

18 1ouse to the police station that they weren't mum the whole time. They were 

19 alking and she admitted they probably said some pretty bad stuff about Ed 

20 \lunley. So, based on that, we know that by the time that she gets the kid to the 

21 Jolice station. the kid's gotta know that mom hates Ed Nudley, Nunley. and the 

22 Kid's gonna be effected by that. They always are. She’s with her mom. She 

23 went to be with her mom. So that has a great deal of effect on her. I think for 

24 hat reason, it makes the statements that she's made less reliable than they 

25 “would be otherwise. And if mom had calmly just taken her to the police station 
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after she realized there was a problem. rather than to go back to Ed’s and. you 

I(now. do what she did, and have the kid witness the anger that was going on 

here. So I think for those reasons, that all of these statements should be non- 

admissible. 

THE COURT: Well. for Mr. Nunley's sake, probably uh. he probably 

rshould be lucky that she didn't have a gun with her, you know, or we wouldn't be 

1aving a trial. 

MS. SCHULTZ: Well, we might be having one, but we might have a 

iifferent... 

THE COURT: But it wouldn't be him, yeah. Well, okay, all right. 

h, with respect to the hearsay issues in the Crawford. and the testimonial and 

Fen-testimonial, any more argument. Ms. Schultz? 

MS. SCHULTZ: No. Ithink I'm... 

THE COURT: Okay. any more from the State? 

THE STATE (MS. FLANIGAN): No. Judge. I’d just ask you to look 

at the fact pattern in the Subert, Serber case and Agulera. I think they're similar 

0 the case at hand and they said Crawford didn't apply in either of those cases. 

"And as to the drum beat repetition. I'd ask you to look in Serber about, they talk 

a lot about the witnesses. how they’re called in trial. And I can submit to you that 

twould be our intention, like we did today, to call uh, her first. And, and that. 

ll{ou’ll see why that's important when you look at the case... 

THE COURT: The child? 

THE STATE (MS. FLANIGAN): Yes. 

THE COURT: Okay. 

THE STATE (MS. FLANIGAN): So. that’s all on that. 
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THE COURT: Okay. Here’s where I'm at right now. 

MS. SCHULTZ: Well. you, you... 

THE COURT: I've read these cases uh, this morning, and the 

IIstatute and I've been thinking about it. And uh. and I’m gonna read Crawford 

again over the week-end. But right now, it seems to me that uh, first with respect 

0, and I agree with your evaluation about what's testimonial and what’s not 

estimonial. Uh, and with respect to the statements and the video tape that the 

State is uh, wanting to offer into evidence, subject, right now subject to 

qualification about Officer Bowling and his memory. You know, because his 

estimony is uh, it's uh, uhm, kind of back and forth about what he could 

I’emember. Uh. but except for that uh, the Coud finds that the defendant. 

_awrence Nunley. is charged with sex crimes in Counts 1. 2, 3 and 4, and that 

he evidence relating to Count 5, Count 5 is not included in the statute. I don't 

hink..., I don't think it's in here. I didn’t see it in here anywhere in 35-37-4-6 “A" 

Jr “B". But the Court finds that Counts 1 through 4 against the defendant in this 

.ase are offenses that are described in 35-37—4—6—A—1, sex crimes. The Court 

urther finds that the uh. alleged victim uh. Anna, Annie Young, that’s her name 

sn’t it? Annie Young? 

THE STATE (MS. FLANIGAN): Yes, Judge. 

THE COURT: Annie Young, A.Y.. is a protected person uh. for the 

simple reason that she’s less than fourteen years of age. I think she said she’s 

eight years of age at this time. isn't that right? Eight now? 

THE STATE (MS. FLANIGAN): Yes, Judge. 

THE COURT: Okay. As uh, is required in 35-37-4-6—0. Uh. and 

h, what I'm being told and the way things are going to go is that the child is 
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oing to testify first. Uh, based on everything I've heard so far and based upon 

hat representation. then I think the statements and the video tape fulfill the 

equirements of subsection "D" because they're made by a person who, at the 

ime of the trial, is a protected person, concerns an act that is a material of an 

ffense or offenses listed in subsection “A" is allegedly committed against the 

erson, Annie Young. Uh, and is arguably not otherwise admissible into 

evidence. or at least part are not. 

Now, to the subsection ““,E these statements and video tape uh, there's 

Jh. the Court finds that adequate notice has been given to the defendant of the 

1earing that was held today. The defendant has a right to be present, and has 

)een present the entire time. And uh. the hearing today was conducted outside 

he presence of the jury. It was attended by the protected person. Annie Young. 

She was here the entire time, not in the courtroom, but here in the courthouse, 

available to testify and subject to cross examination. And uh. the Court is of the 

Jnderstanding from representations of the Prosecutor that she’s going to testify 

t trial, which will satisfy “E-2", and the Court believes and finds that the time and 

ircumstances of the statements and the uh, DVD video tape provides sufficient 

ndications of reliability. 

And uh, it’s my intention at this point to allow all this into evidence. But 

'm gonna read Crawford again. Like I said, it's been awhile since I've read 

rawford. Uh, and, of course, it’s, some of this is subject to Officer Bowling's uh. 

1is situation. But uh, and, and I think probably uh, with respect to the mother 

and her anger toward Mr. Nunley. what would’ve been unusual is if she wasn't 

angry at him. In fact, I’d say a lot of people, if they had a gun with them, 

Iwould've probably went back and shot him. Uh, but. and that would be in a trial 
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about something else. So I would say if he was assuming that he's guilty of 

anything, then. if he's guilty of what the mother thinks he’s guilty of, then uh, then 

Jh, that means that uh, he was a very lucky fellow that day. Uh, so that’s kind of 

where I’m at right now uh, on that. 

And uh, and uh, with respect to these factors and thinking about, as I’ve 

een thinking about uh, thinking about these uh. these factors in making that 

*eliability determination uh, there's no evidence that there was any motive to 

abricate. The information indicates age-appropriate terminology. Uh, the time 

and the circumstances of the statement, particularly the. particularly the uh, the 

Jh, child writing on the uh, envelope, writing the note on the envelope uh, and 

aarticularly with respect to that. there's no evidence of any coaching, no 

evidence of any motive to fabricate uhm. no oppodunity for coaching. Uh. in a 

may it was a spontaneous matter. The child wasn't uh, asked. The child 

l/qnteered that she had a secret. Uh. and uh, certainly with respect to that. 

here’s no repetition issues. And uh, now there's no evidence, there’s no 

avidence obviously, there's a possibility for opportunity for coaching between 

|April the 14‘“, 2007 and April the 18‘“, 2008 for the DVD with Comfort House, and 

Donna Black, Donna Lloyd Black: she changed her name at some point. I don’t 

«now. I know that she's Donna Lloyd and Donna Black. But uh, she may be 

eferred to two different ways on the video or on. or in the testimony today. But 

t's one and the same person. And obviously there’s, but there’s no evidence 

hat there was any uh, coaching. The testimony was affirmatively the opposite, 

hat there was no coaching. Uh. there’s no evidence at any point in time of uh, 

native to fabricate. Uh, and I've, I’ve watched the video tape, the DVD video 

"and uh, part of the determination with respect to the reliability depends upon 
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'eviewing the video tape in order to assess the way the questioning took place, 

10w it look place. Of course. Ms. Schultz. you've seen it. so you know. But for 

he Court of Appeals or the Indiana Supreme Coun or any other court to review 

41’ 
it would be. of course, appropriate and important for them to review the video 

ape in order to assess the uh. determination of reliability with respect to the DVD 

video uh, at the Comfort House uh. April the 18‘“. 2008. 

And uh, so I’m considering everything, and I think. Ithink these 

tatements are, at this point. admissible. I’m, I'm, those are the only two 

ualifications. I'm going to read Crawford again over the week-end. And then 

Dfficer Bowling, what he can remember. Uh, whether he can remember. I mean 

abviously if he has no independent recollection of anything, then. you know, what 

:an he say? You know, and you know, if something refreshes his memory, then 

hat might be another matter. Uh. so I don't know where you're gonna be with 

hat. So that‘s kind of where I'm at on that part of it. 

Now, let’s talk about the argument on the rest of it. Uh. and that is, we're 

llust down to Kimberly Simler with respect to 4043. That’s where we are, isn’t it, 

Ms. Prosecutor? 

THE STATE (MS. FLANIGAN): Yes, Judge. 

THE COURT: Okay. So, all right. so what do you say about that? 

THE STATE (MS. FLANIGAN): What I say is that the cases I've 

'eviewed. and to be candid to you and Ms. Schultz. I gave you four cases. The 

irst is uhm. the first case is the... let me make sure I have that right, is the 

”endley case. which is actually a 4048 modus operandi case. And that, in that 

lLase there were the uh, five rapes, and the Court of Appeals found that only one 

:ame in under modus operandi. And it recounted how similar the two. the two 
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'apes were in that case. And he set, they set forth certain factors uhm, that said 

Low close they are. And what Pendley said, and to be candid, the Court did 

hrow out.... let, let one of the rapes in under another prong of plan or scheme, 

:which I’m not trying to argue in this case. I'm simply arguing modus operandi so 

you know what I’m arguing, Judge. and did not allow in uh. some of the other 

*apes. But the one they did let in. they said, "The question we have to ask is, 

Are these crimes so strikingly similar that one can say with reasonable cenainty 

hat one and the same person committed them.” And in that Pendley case. I will 

$0 through the factors because I think it’s similar to what we have here uh, 

Jetween Kimberly Simler and Annie Young. In Pendley. it was the same house, 

will admit. Uh. it was two-thirty in the morning. And the case that was at bar, 

he one that was being tried. the rapist talked in a voice soft voice. told her it was 

fkay. Said that the mother knew he was there. Told her not to get loud. Told 

war to disrobe, put a finger in the vagina, told her to touch his penis. had a knit 

:ap over his face. and forced intercourse and told her he would be back. And 

he Court of Appeals, or the Court said in the. that the rape that was similar 

enough to show modus operandi with that uhm. was with this victim’s sister. It 

was the same house. It was one month before. The sister was home alone and 

awakened her between three and four am, he had a nylon stocking on his 

1ead, hand over the mouth, told her to shut up. told her it was okay, the mother 

(new he was there, put a finger in her vagina and began to undo her pants and 

we was interrupted. So, what I’m saying to you. Judge, that in the one pure case 

hat I could find a case in Indiana uh, those, those were seen as similar enough 

0 show a signature. And I would say we have that here. 

And the other three cases I gave you are joinder cases that where cases 
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an be joined because they had the same modus operandi, and they talk about 

hm. what is similar enough forjoinder. And they refer to Pendley. So I don’t 

ant you to get the impression that I’m trying to pull something over on the court 

nd say these other three cases I’ve given you are 4048 cases. I think they're 

ust instructive as to what modus operandi is in a child sex-abuse case. And 

hat's why I gave those to the Court. But I think in this case. what we're asking 

s, are these crimes so similar that one could say with reasonable certainty that 

ne and the same person committed them. You saw Annie Young testify and 

ou saw Kimberly Simler testify. And you saw Annie say that, "He took me in his 

edroom. He had a portable DVD player. He played a movie with naked people. 

e sucked on my vagina and made me suck on his penis." Uhm, she was alone 

ith him, isolated in his bedroom. Her age at the time was six. Uh. she was a 

hite, female child that was under Ed’s care and alone with him. 

You had Kimberly Simler come in. She said that this was uhm. 2006. 

his happened all of the time. But on many of the occasions, and one in 

articular I’d argue to the Coun is the tree-house incident, because that that is 

nstructor, because it’s exactly like this case. They’re along in a tree house, 

hich she described. You can just see the swing set. They’re in there. He's got 

he portable DVD player with the pornographic video, DVD. He's playing that. 

-|e had oral sex, performed oral sex on her, had him. had her perform oral sex 

an him. They're isolated, alone. no one else is around. Uh. he’s with hen... 

hey’re so similar that, that it’s a signature. And you heard Detective Wibbels say 

hat he’s never..,. and her age, and she's a white female. And uh, both of them 

l'said, Judge, that he told them not to tell anybody. Both of those girls said that 

Ed told them not to tell anybody. So I would submit that specifically in the tree 
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1ouse incident. but I think you could pick any number of the ones that Kimberly 

Simler talked about, that he had the portable DVD. that he’s in his bedroom. that 

1e would show her these videos and do these exact sex acts that he did on 

"Annie. I, I think it's a signature. I think it’s enough for you to decide that, that it 

I'shows that it’s one person, that it's Ed Nunley that committed both of these 

:rimes. I think it's, 1 think it’s how he..., I mean how he isolated them. their age, 

ow he showed them porn, the act he committed on them, telling them not to tell 

anybody. When you take Kimberly Simler's tree-house incident and you put it 

1ext to what Annie Young told you. it's the same thing and it’s distinct. 

MS. SCHULTZ: Well, I certainly disagree with that. And I also 

“:lisagree with her interpretation of the Pendley case. when she was talking about 

Jh. where the uh, one of the cases was admitted. And the reason that I disagree 

Quith that is because in the Pendley case, the one that, the identification or the 

ather act that they let in dealt with the identification of the victims' rapist. It did 

1ot involve actually any sex acts between the party. but rather the identification 

fwho had actually perpetrated the offense against another person. And that’s 

ot what we have in this case. This case is totally different than that. We're not 

alking about an identification issue here. Everybody knows who Ed Nunley is. 

And the issue is whether there was a crime that was committed, not who the 

dentification of the bad actor is. And that's what the problem is in comparing 

”endley to the case where. And when they... 

THE COURT: Let's stop right there. What about that? They’re 

Ivsaying in the Pendley case it was identification of the person. Ms. Schultz is 

Itsaying everybody knows who Ed Nunley is. There’s no question about who 

"we're talking about. The question is whether he did it or not. Are you using 
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nodus operandi for a different purpose than the Pendley case. and does it make 

Lny difference? 

THE STATE (MS. FLANIGAN): I think that uh, to be candid with the 

Court. I think that you have to, the only way modus operandi comes in in these 

:ases is under the identity prong, Judge. I think that's the way I read all the 

:ases. 

THE COURT: Identity of guilt or identity of the person? 

[ 
THE STATE (MS. FLANIGAN): Identity period. 80 I’m, I’m going

n 

THE COURT: Okay. 

THE STATE (MS. FLANIGAN): I think that you have to be under 

he identity prong. So I am under the identity prong. But I think that l have to 

rave identity in every case. And, and as pan of proving identity of. of the 

Jerson identity of the crime. that's how I can use modus operandi. It's not that 

here’s a question here who Ed Nunley is, as you say. But it's proving identity of 

he crime. and this is the crime that was committed. And so it's slightly different 

han Pendley, but it is under the identity prong. That is correct. I think to have it 

some in. it has to be to show identity. Because it has to be show to something 

Jnder the enumerated exceptions. But I think in every case. the State has to 

Drove identity. And I'm not told how I have to prove it. And I think I can use 

nodus operandi to prove, to prove that he did it. and that it was Ed Nunley that 

I:lid it. 

THE COURT: Okay. Go ahead. Ms. Schultz. 

MS. SCHULTZ: Well. and to go on further in the Pendley case. 

what the Court talks about there is when you're talking about admitting similar 
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cts to prove the identity, you have to show that the, the similarities between the 

we crimes are so strong and the methods so clearly unique that it is highly 

arobable that the perpetrator both is the same person. And then the Court goes 

3n later to say, “The repeated commission of similar crimes is not enough to 

qualify for the exception to the general rule. The acts or methods employed 

nust be so similar. unusual and distinctive as to earmark them as the acts of the 

ccused." Now when I discussed this with my client, the example that I used 

“:ith him is if we have a corpse that turns up with the second toe missing, and we 

:onvict somebody of it, and then we find another corpse that also has a second 

oe missing. then this is something that is very similar and very unique. Or 

whether you have somebody that cut out the pancreas or something when they 

nurder somebody. then you’ve got a similarity and uniqueness. What we have 

1ere is two kids who have alleged that they have been molested in similar ways. 

nut not unique ways. Uh, there is nothing about the two crimes here that makes 

hem so unique that they would most likely have been committed by the same 

erson. We have uh, a distinct difference in time and we have uh, Annie saying 

hat this is the first time..., I've heard no evidence if it was other than the first 

ime, the first time she was with. around Ed overnight was when this happened. 

Jh, Kim said that he did things to her many times before he showed her the 

novies. He only showed her the movies at his house, not at her mom’s house. 

[ll'here’s a lot of distinctions between the two of these. And I don't see them as 

n:eing crimes that are very similar in nature. I mean they're similar in nature, but 

hey’re certainly not unique. And I think that they have to show more uniqueness 

n order to show this uh, identity or modus operandi. And I really don't see how 

he identity comes into play in this. Uh, as I said before. I think the, if one is to 
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elieve the, the witness in this case, Annie Young, that she was molested, she 

:olaced the finger clearly at Ed. She doesn’t point it at anybody else. We’re not 

alking about it may have been Ed or it may have been somebody else. What 

"we're talking about is, is Ed the person that..., was this act committed on her by 

Ed? Not did somebody do it, but did Ed do it to her? Was it done to her? So I 

don't, I don’t think the similarity of the crimes uh, or the similarity of the acts 

stablishes that at all. It would appear to me that the only thing that this 

vidence would do would be establishing the jury’s mind that Ed is likely to 

mmit this offense because he's been accused of doing it more than once. And 

hat's the problem we have here. The prejudicial value of this evidence is it’s, or 

he prejudicial risk is very. very great. And if we let it in. it’s gonna affect Ed’s 

'ight to a fair trial. 80 we would certainly be asking the Court not to let it in. 

THE COURT: Anything else? 

THE STATE (MS. FLANIGAN): No. Judge. 

THE COURT: Do you have any cases you’d like for me to take a 

ook at? 

MS. SCHULTZ: Well, I have a whole bunch of them. But... 

THE COURT: Were there uh, a few that you want specifically? 

THE STATE (MS. FLANIGAN): The three I gave you. Judge, I think 

as I said earlier, give examples of modus operandi in child abuse cases. They're 

oinder cases, but one involves showering with the children. One involves uhm, 

"something involving saying there was a taste test of certain kids in a Brownie 

roop. Uhm. and the other one was just laying in bed with them. And I will admit 

n that case that the two victims came up with gonorrhea. So I would submit that 

n this case, it's just, it's striking to me how similar these girls’ stories are, enough 
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o be a signature. 

THE COURT: Okay. I've got your cases. Do you have any that 

uyou want to leave me with to read over the week-end reading? 

MS. SCHULTZ: Well, Judge..., week-end reading, okay. 

THE COURT: Because I’m. I'm gonna have to think about this 

ssue. This is not... 

MS. SCHULTZ: Do you want my copies that l have uh... 

THE COURT: Whatever you want to offer. Uh, you know, if we can 

nake copies of whatever you want to offer. I... 

MS. SCHULTZ: I'm looking through the exact ones that I have 

1ere. I've marked up my copies of that. 

THE COURT: Well, it ain‘t just your markings. Just let the 

prosecutors know what it is you're, you're giving me. And if they want a copy of 

hem, they can have that too. 

MS. SCHULTZ: We're not talking about the common scheme, 

e're talking about identity, right? 

THE COURT: Well, that’s what they said. I don't know whether 

hat might change or not next week. 

THE STATE (MS. FLANIGAN): I think they both fall under identity. 

ad you have to pick one or the other. so... 

MS. SCHULTZ: Well. the common scheme of plan and identity? 

lll‘he common scheme of plan, this is. in a common scheme of plan. you have to 

1ave the. the two events so tied together that they are part of a continuous 

operation. 

THE STATE (MS. FLANIGAN): Right. And I’m not trying... 
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1 MS. SCHULTZ: And we certainly don't have that here. 

2 THE STATE (MS. FLANIGAN): And I'm not trying to argue that. 

3 I’m arguing modus operandi. 

4 MS. SCHULTZ: Well, I guess, Judge, the cases that I would cite 

5 he Court to is uh, there are two cases, Manuel, which is uh, 793 NE 2"”, page 

6 “215, and that is the uh, Court of Appeals decision. And also Hicks versus State 

7 of Indiana. and that's a Supreme Court decision, 690 NE 2““, 215. And those 

8 30th... 

9 THE COURT: And can you. can I get copies of those before you 

10 heave? 

1] MS. SCHULTZ: Yep, be happy to. 

12 THE COURT: All right. 

13 THE STATE (MS. FLANIGAN): And. Judge. I had a, I don't know 

14 our practice in this having never tried a jury trial with you. So I know that you 

15 ive the jurors questions when they come in. And I don’t know that. what your 

16 olicy is with respect to any special questions I would want asked. 

17 THE COURT: Oh, we've done that many times before. 

18 THE STATE (MS. FLANIGAN): So I have a suggested one that I 

19 ould, I wanted to give it to you and Susan before Tuesday. 80, if you want to 

20 ust take that up Monday? 

21 THE COURT: You mean for the Court to ask? 

22 THE STATE (MS. FLANIGAN): It would be for to add to the uh. jury 

23 uestionnaire. 

24 THE COURT: To the questionnaire? 

25 THE STATE (MS. FLANIGAN): Yes. 
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THE COURT: Okay. Well, I guess let’s see it and take a look at it. 

Dkay. Can you see that. Susan? 

MS. SCHULTZ: Uh huh. 

THE COURT: Any objections to that? 

MS. SCHULTZ: No. But I'm now having.... she could... oh. you 

ant this uh. included in the packet they give them to fill out? 

THE STATE (MS. FLANIGAN): Yes. Judge. And the reason is, 

Susan, and my thought being that sometimes people are more willing to answer 

hat in writing than if when we ask them out loud. And there may be some that 

10 we have...., I don't know what your practice is, Judge, but some of them may feel 
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here comfortable if we talk to them... 

THE COURT: Uh, yeah. 

THE STATE (MS. FLANIGAN): ...outside the presence, if it's them 

3r their wife or husband. 

THE COURT: Right. We’ve done that before too. Yeah, and I'd be 

willing to do that. 

MS. SCHULTZ: Yeah, I don't have any problem with that. 

THE COURT: Well. what I would ask you to do.... okay, then we'll 

add this one. But take the part off of uh, about State’s proposed questions for 

urors. And uh, you might just say uh, well, just put additional, why don’t you just 

:all it an additional question forjurors. And uh, then we can just make copies of 

hat and add it on to the questionnaire that we hand them. And, and then that 

IWOUId probably be the simplest thing to do. Okay, what do you think? Anything 

else? 

THE STATE (MS. FLANIGAN): Judge. do you want me to uh, there 

186

Case 2:19-cv-00012-JRS-DLP   Document 15-3   Filed 04/17/19   Page 188 of 252 PageID #:
<pageID>



\/' 

Lo) 

“GM 

10 

11 

12 

13 

14 

15 

16 

17 

18 

I9 

20 

21 

22 

23 

24 

25 

HEARING ON 4043 AND HEARSAY EVIDENCE 

5 one more thing. As far as the Comfort House DVD, that's in evidence as to 

his hearing. Do you want me to have another one burned. or may I use that at 

rial? 

THE COURT: You can use it. I mean uh... 

MS. LAUREN WHEATLEY: Would you like us to mark it, your 

-|onor? 

THE COURT: It's marked right now. But the packet is marked, not 

he DVD itself. 

COURT REPORTER: No. 

THE COURT: Okay. What we would probably need to do, if we 

Jse that particular one. is what we would probably need to do is make sure that 

e make a record sometime outside the presence of the jury that State's Exhibit, 

[hatever it turns out to be, is the same as State's Exhibit. was it two? The same 

as State's Exhibit "2" at the hearing on November the 14‘“, 2008. Just so that we 

1eed to clarify the record, if we’re gonna use the same one. I don't have any 

:roblem. I don't think it's necessary to make another copy of it. but you're 

welcome to do that. But I think that would be the only thing. we need to make 

"sure it's in the record somewhere that this is one and the same. 

THE STATE (MS. FLANIGAN): Okay. I can do that. 

THE COURT: So that there's no question about it. Or issues. 

Okay. I guess that’s it. 

(OFF RECORD) 
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THE COURT: Thank you for your patience. I know you've seen the 

novie, so I'll try to shorten this up a |itt|e bit. Uhm, the Supreme Court wants me 

o uh, give you also a little summary about what to expect and uh. I'll try to do 

hat fairly quickly. 

Before the trial begins. the jury will be selected. The Judge and the 

attorneys will ask you questions after you've taken an oath or affirmation that 

our answers will be truthful. These questions are not intended to be offensive in 

[ny way or prying or personal. but necessary to uh, select a group of individuals 

hat can fairly and impartially resolve their responsibility. I’m sure that you could 

Jnderstand, for example. that any person having knowledge of the case or the 

Darties might not be able to be impaltial and thus might not be able to serve as a 

nuror in a particular case. So. for that reason, among others, you might be 

ubject to exclusion. 

You should not be offended if you're excused for no apparent reason. 

he law allows the parties to excuse a certain number of people for no particular 

eason. You'll be paid fifteen dollars a day if you're not selected. Uh, forty 

ollars a day if you are. plus mileage. At the conclusion of the trial. a list will be 

repared and submitted to the County Auditor and you should receive a check 

h, sometime within a week or two after that uh, is over with. 

Some of you may need statements verifying your serve as jurors for your 

.mployers. Forms will be furnished to you by the Bailiff or the Court Reporter, 

hese ladies right up here. If you're not selected. when you leave at some point 

an time today, this morning or this afternoon, you can get it. get that information 

rom them before you go. 
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The trial of the case will proceed as follows: First uh, after a jury is 

elected, the Court will give Preliminary Instructions concerning the case and the 

aw that applies to it. The attorneys will have an opportunity to make opening 

"statements. which are not evidence. but are considered a preview of what the 

attorneys expect the evidence will be. Following opening statements, witnesses 

will be called to testify. They’ll be placed under oath and questioned by the 

awyers. Exhibits may also be received into evidence. When the evidence is 

:ompleted, the lawyers will make final arguments. These arguments are not 

"avidence either. The attorneys are permitted to characterize the evidence, 

iiscuss the law in an attempt to persuade you to a particular verdict. Before the 

my begins deliberations. you will receive Final Instructions on the law if you’re 

an the jury. 

The Court and the attorneys expect the trial to last no longer than uh, 

hrough the end of the week. Is that fair? 

THE STATE (MS. FLANIGAN): That’s fair. yes. 

MS. SCHULTZ: Yes. 

THE COURT: Most days we'll attempt to begin by nine am. and 

:onclude no later than five pm. There may be times when we'll finish sooner 

han five pm. There may be times, because of emergencies or circumstances 

aeyond our control that we do not start promptly at nine am. On the day the 

:ase is sent to the jury, you may be here past five p.m., and that's for the simple 

'eason that it's up to the jury to take the time that it considers necessary to 

:leliberate concerning the case. 

If any uh. prospective juror has any information. any information or 
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:oncerns that you feel should be addressed privately, you should let the Court 

Know either when you're called into the jury box to be questioned by the 

attorneys or at a later time. If necessary, your concerns will be addressed 

)utside the presence of other jurors. The Judge, the attorneys and court 

aersonnel will take up your concerns privately, if that is necessary. 

You must not talk among yourselves or with anyone else about the case. 

0 not talk to any of the parties. the lawyers or any of the witnesses. If anyone 

ries to talk to you in your presence about the case, you should tell the Bailiff 

mmediately and privately. 

If there's any publicity about the trial, you must not read, listen to, or watch 

I. You should focus your attention on the court proceedings, keep an open mind 

and not form or express an opinion on the case. 

Generally, there are two ways that jurors may be excused or challenged. 

Jh. for-cause challenges are based on legal rules requiring that jurors be 

IIfxcused for certain reasons. Peremptory challenges are the number of 

:hallenges that I mentioned to you earlier. that allow each side in the case to 

excuse a certain number of jurors without giving any particular reason. 

Depending upon the case. each side may be permitted to excuse a certain 

1umber. In this case it’s ten each. And uh, and then there's some additional 

was if there's alternates that are selected. 

Now, I want to ask each of you uh, please stand and raise your hand to 

ake an oath. Do you and each of you solemnly swear or affirm under the 

enalties of perjury that you’ll give true answers to all questions put to you 

oncerning your qualifications to sit as jurors in this case which is now the 
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1 llsubject for trial, so help you God? If so, say, "I do". 

2 VENIRE OF JURORS: I do. 

3 THE COURT: Please be seated, ladies and gentlemen. Now, I 

4 neant to mention uh, most of you probably know. my name is Roger Davis and 

5 ’ll be the Judge in this case. And the attorneys will introduce themselves. Let's 

tart with the prosecution. 

THE STATE (MS. FLANIGAN): My name is Julie Flanigan. I'm a 

eputy Prosecutor here in Harrison County. 

MS. LAUREN WHEATLEY: Good morning. My name is Lauren 

heatley. I'm also a Deputy Prosecutor. 

MS. SCHULTZ: Good morning, ladies and gentlemen. My name is 

usan Schultz. I am (unintelligible). 

THE COURT: Okay. And uh, now I'm going to uh. call some of you 

p to uh, take seats in thejury box. And uh, as I call your name, come on up 

15 nd take a seat in the uh. front row. first seat closest to the front of the 

16 ounroom. Malcolm Etell. If I mispronounce anyone’s name, let me know so 

17 hat I can get it right and the lawyers can get it right. Okay? And uh, Mark 

18 emple. First seat, first row closest to the front of the courtroom, sir. Terry 

19 rone. Brian Hildebrand. Craig Hunter. Try to stay in order. that way the 

20 awyers can keep track of who you are and uh, match up your questionnaires 

21 nd the answers and uh. make it a little easier for them to ask questions to you. 

22 0 I’ve got Mr. Etell. Mr. Temple. in the third seat Mr. Crone, fourth seat Mr. 

23 ildebrand, and the fifth seat uh, Mr. Hunter. Kenneth Downey. Conrad 

24 arjoram. And uh, and the next, starting in the uh, second row, Heather Snyder. 

25 l 93
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ll\nd uh. Heather and any of the rest of you in the second row, if you come 

around, walk around in front of the first row. and it's easier for you to get into the 

lsecond row there and have the proper seat. And there's plenty of room to get 

hrough there. And then, Heather Land-Spells. Kimberly Tuell. Peggy 

Bussabarger. Christine Lewis. Okay. in the second row we should have in the 

first seat Heather Snyder uh, Heather Land. Kimberly Tuell, Peggy Bussabarger 

and uh. Christine Lewis. Stephanie Ferree. And Michael Schickles. 

Now. I have some questions for all of you. Those of you up front and 

hose of you here in the back. And what we’re going to do uh, before the lawyers 

ask you questions. I’m going to ask some general questions of all of you. And 

Jh, and uhm, and then what’s going to happen after that. the lawyers are gonna 

.ask questions of the group up front. But when they start to ask questions of the 

roup of front, I'm gonna release the rest of you and have you come back this 

afternoon because I'm sure you could find something other than sitting around 

he courtroom. However. you’re welcome to stay. And uh. what will happen is. 

[you will either be on the jury or off before the day is out. The group that is up 

1ere in the front, you'll either be on the jury or off before the morning is over with, 

3r maybe shortly after lunch. after noon. But uh. we will not stop for lunch until 

we finish with the questioning of the first group. And then after lunch we’ll start 

pvith the rest of the group and go as long as it takes until we have a jury. And uh. 

aecause of the number of challenges, that's the reason there’s quite a few of you 

1ere. 

And uh. so, now uh. in order. if any of you hear something that I say that 

you think applies to you, raise your hand. Now some of these may seem silly 
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questions, but trust me. they’re not. Uh, the first one. are you a citizen of the 

Jnited States? And because thejury list is taken from drivers license and 

Pncome tax records uh. just the last trial we had. we had a uh. permanent 

esident individual that was here on the panel. 80 you have to be a citizen. If 

ou’re not. raise your hand. You have to be at least eighteen years of age. You 

ust be a resident of Harrison County as of today. You might've been on the list 

nd moved in the meantime. We’ve had that as well. You must be able to read. 

peak and understand the English language. You must not be suffering from a 

ahysical or mental disability that prevents you from serving on the jury. You must 

Jh, not be under a guardianship appointment because of some mental 

ncapacity. You must not be a person that's had your rights to vote revoked 

)ecause of a felony conviction and not restored. If you're a law enforcement 

afficer uh, you're not eligible to serve on this jury because it is a criminal case. Is 

anyone a law enforcement officer? Now if you have been on a jury within the 

ast twenty-four months where you actually decided a case, got picked to sit on 

he jury, then uh. raise your hand. Uh, if you have, you can claim an exemption. 

fyou uh, have been called to the courtroom within the last year, but you didn’t 

et picked. if you physically showed up, just like some of you that are here today 

re going to be on the jury and others are not. Those of you that showed up 

oday and don’t end up on the jury, if you were in that position within the last 

ear, then raise your hand. Okay. None of that applies to anyone. So none of 

[cu have served on a jury or have been called to the courthouse within the last 

we years. 

If, now I should say that this case is titled the State of Indiana versus 
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_awrence E. Nunley. The State of Indiana has filed a five-count Information uh. 

and four counts of that Information allege uh, the defendant committed the 

affenses of Child Molesting, and the fifth count alleges a count of Dissemination 

3f Matter Harmful to Minors. Now is there anyone who has formed or expressed 

n opinion about the outcome of the case, is unable to set aside that opinion and 

ender an impartial verdict based on the law and the evidence? I wouldn't think 

hat would apply unless you knew Mr. Nunley or knew something about the case. 

Does anyone know Mr. Nunley or know something about the case? Raise your 

wand if you do. None of you know Mr. Nunley. All right. Is anyone related within 

he fifth degree to any of the parties, the attorneys or the witnesses subpoenaed 

an the case? Now, let's forget about the witnesses. Anyone related to Mr. 

Nunley, to any of the lawyers that have been introduced? 

Now. with respect to the witnesses, you have a perspective witness list? 

THE STATE (MS. FLANIGAN): Yes, Judge. 

THE COURT: Okay. Could you read those names very loudly to 

he perspective jurors? I think you've filed it and I don’t have it in front of me. If 

.you don't mind, go ahead and read that to them. 

THE STATE (MS. FLANIGAN): The first witness will be Annie 

Young. Annie Young. Richard Caves. Tonya Caves. Tonya’s maiden name 

was Tonya Fentress. Did anyone know her as Tonya Fentress? The Indiana 

State Trooper Kevin Bowling. Indiana State Trooper Detective William Wibbels. 

THE COURT: Stand up, Mr. Wibbels, so they know who you are. 

THE STATE (MS. FLANIGAN): Judge, juror number one. 

THE COURT: Okay, sir? 
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JUROR: Uh. I moved up in Harrison County in 1978 and I became 

riends with Little Billy. He’s not that little. 

THE COURT: We call him Little Bill. yeah. Okay. A lot of other 

people do too. 

JUROR: Uh, I know his family. I know him. 

THE COURT: Okay. You , you know him? 

JUROR: He also helped me, he helped me. I had a flat tire. 

THE COURT: You had a flat tire and he helped you with the flat 

ire? 

JUROR: Well, he pulled up behind me and my jack was broken. 

-|e got his jack out of his cruiser and positioned his uh... 

THE COURT: Okay. All right, now then so you're not related to 

1im, but you know him? 

JUROR: I know him. I know the family. 

THE COURT: Okay, you know the family. All right. Okay. Now 

hen uh, I appreciate you letting me know that. Now the fact that you know him. 

3 that gonna effect your ability to render a fair and impartial verdict based on the 

aw and the evidence? 

JUROR: Uh, I like him a lot. 

THE COURT: You like him a lot. Well... 

JUROR: But I... 

THE COURT: Well, you know uh... 

JUROR: He's a nice guy. I really uh, I don't know how to answer 

hat really. 
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THE COURT: Okay. Well. let me put it to you this way. 

JUROR: It could, it could. I mean I don't... 

THE COURT: It could? Okay, now, Mr. Etell. let me put it to you 

his way. This is uh, and to everybody. Here in the courtroom. this a very 

serious matter, of course. Not only for the defendant, but also for the State. And 

If you’re on the jury, it’s a very serious job. 

JUROR: Yes. Irealize that. That's why I told you... 

THE COURT: I understand that. Now, and you'll get these 

Instructions from the Court. One of them would be how you evaluate the 

:redibility of the witnesses and also evaluate the evidence. And so uh, the 

question has to do with, and. and. the lawyers are probably gonna ask you some 

nore questions on this, I suspect. But my question is, would you able to follow 

he Court's instructions and evaluate his testimony the same as any other 

Iwitness? Are you just gonna go ahead and believe anything that he says 

because you know him? 

JUROR: I, I believe I could uh, follow those uh, those procedures. 

THE COURT: Now, for example... 

JUROR: Hopefully. 

THE COURT: Hopefully. All right, now for... 

JUROR: Yeah. hopefully. I. you know. ljust didn't want to 

ncriminate myself with the detective. You know. persuasive... 

THE COURT: I understand. Okay, now Mr. Etell, and of course it's 

easy for the lawyers because the lawyers are used to this adversarial process 

and they're used to the idea that we uh, you know, have strong differences of 
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pinion in the courtroom all the time. And uh, even though there are strong 

isagreements, you know. don’t go away mad even if uh. you know, I’ve ruled 

gainst the lawyers and all these lawyers are all the time, you know, and they 

night get mad for a little bit and then they get over it. You know uh. so we're 

Jsed to that. Uh. but... 

JUROR: Could I ask... 

THE COURT: So the question would be, if he didn't really. if they 

Eidn't really prove their case. then surely you’re not gonna vote uh. on his side 

ust because you know him. are you? 

JUROR: No. 

THE COURT: All right. So that's the crux of it. That's kind of really 

he crux of it. Are you just gonna go with one side or the other because you 

“(new Bill and apparently like him just because he's on this side of the case? 

JUROR: I'd also like to be dismissed because my wife has terminal 

“lancer. And I'd like... 

THE COURT: That's an altogether different matter there. sir. Okay. 

|“\nd uh, so you're in the, is that pretty far along? 

JUROR: Well, she’s in remission right now. But it's. it's not 

:urable. And she goes to the doctor quite often. Every four to six weeks she 

1as... 

THE COURT: Okay. 

JUROR: And uh, cancer is sort of like fighting a war against the 

enemy. You shoot the first valley, regroup and come back and you shoot the 

second and the third. 
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THE COURT: Okay, okay. Mr. Etell, why don’t you come around 

1ere? 

BENCH CONFERENCE: 

THE COURT: I'm sorry about your wife. sir. Uh. so. Mr. Etell, is it 

Jh, fair to say that you’re uh, don't want to be bothered with this? 

JUROR: I don't have the. the capac..., due to the pressure from 

his... 

THE COURT: Right. 

JUROR: I’ve been married to the same lady for forty-one years 

almost 

THE COURT: Okay. 

JUROR: I don't think I could think uh... 

THE COURT: Clearly? 

JUROR: Clearly. All right. 

JUROR: Because it's been. it's been a great pressure on my wife 

and I. I married a great woman and it’s, I really, I mean this is a thing that... 

THE COURT: Okay. You want to be doing something other than 

1anging around the courthouse? 

JUROR: Yes. I want to be with her because she goes to the doctor 

every, every sixty..., I was with her from day one and let me say, your Honor, | 

1ope she buries me. The day that, you know, they tell her she's got it. I cut her 

1air. Whenever she was in. you know, she had chemotherapy. And uh. so it 

wouldn't fall out. And Idon’t. I don’t uh. Iwant to be there. 
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THE COURT: Okay. 

JUROR: If they tell her again, that's what I'm saying. 

THE COURT: All right. I understand. Okay. Why don’t you just 

IIstep back forjust a moment, sir? 

JUROR: Yes sir. 

THE STATE (MS. FLANIGAN): No objection. 

MS. SCHULTZ: No objection. 

BENCH CONFERENCE ENDS) 

THE COURT: Okay, Mr. Etell. Sir, you’re excused. 

JUROR: Thank you. 

THE COURT: Uh, \firginia Collier. Is Virginia present? Come on 

p, Ms. Collier. Take that empty chair there. Okay, now then. let's see, okay. 

e were uh, okay, we were at uh, Little Bill, I think, as he's sometimes known. 

II right. Okay, the next witness? 

THE STATE (MS. FLANIGAN): Donna Lloyd Black. Harrison 

ounty Officer Chris Walden. Kirsten Sanders. Kristen Nunley. That’s all, 

udge. 

THE COURT: Okay. Perspective witnesses, Ms. Schultz? 

MS. SCHULTZ: Judge. I think that the State has pretty much 

overed every one that we would have listed. other than uh, Kyle Nunley, who is 

ISO, also may be a witness in this case. 

THE COURT: Kyle Nunley. Okay. 

MS. SCHULTZ: And he is uh. Lawrence Nunley's son. 
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... THE COURT: All right, okay. And uh. all right, so if anyone is 

\‘ " 2 elated within the fifth degree to the parties. the attorneys or any of their 

3 itnesses. perspective witnesses whose names who now have been mentioned 

4 0 you. raise your hand. Nobody knows any of those people. Is there anyone 

5 hat has a personal interest in the result of the trial in any way, shape or form? Is 

6 here anyone that's biased or prejudiced for or against either side in the case? Is 

7 here anyone on the jury panel that‘s been subpoenaed as a witness? All right. 

8 5 there anyone who is a defendant in a pending criminal case? You know, say 

9 ou've got a pending check deception charge, or driving while suspended or, or 

10 irunken driving or anything. Anybody have a pending criminal case? Is there 

11 anyone who's formed or expressed an opinion about the outcome of this case 

12 either based on a conversation with a witness or reading or hearing about the 

«N 13 estimony, or report of testimony, or for any other reason?
‘ \ / 

14 And..., all right, is there uh. is there anyone that's uh, under a sentence 

15 "mposed for an offense? What I'm talking about there. let’s say you got a 

16 eckless driving or a check deception or a shoplifting or drunken drive or uh. any 

17 Mind of a uh, offense, it would probably be a uh, a less serious case, and you 

18 ere placed on probation, had a suspended sentence and you were out of jail, 

19 cu would still be under a sentence imposed for an offense, if you were on a 

20 uspended sentence. Does any of that apply to anybody? Is there anybody 

2] hat’s on probation. or parole or anything like that? Nothing like that. 

22 And uhm. now I want to preface my next question with a little information. 

23 h, now you know, you've heard me say what the charges are against the 

24 efendant. So you all know it’s a serious case. Serious for the defendant. /\ 
\_ _/ 25 202
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~erious for the State. And uh, none of you probably really want to be here today. 

[cu would rather probably be uh. on with your own lives. But now if uh. if any of 

you or your family members were victimized. then you’d want ordinary citizens to 

show up to serve on a jury. On the other hand, if you were accused of 

mmitting a crime, that you felt you were innocent of, you’d want ordinary 

[:ople to show up to serve on a jury. so that a good fair and impartial jury could 

3e found to try your case. Uh, and this is a very basic and important part of our 

system of government where ordinary people decide whether someone is guilty, 

and therefore subject to going to jail or prison or not. The ordinary people 

decide. not the government bureaucrats. All right? So this is a very important 

Dart of our government, not to be taken lightly. Uh. and regardless of what side 

you might be on, whether you or a family member were a defendant or whether 

you or a family member or uh. a victim. so this is very important. It can't happen 

Jnless you show up. Now. I want you to think about it in that context. So this is 

Inconvenient, pretty much for everybody. But my question does not refer to mere 

Inconvenience. Uh. but it's something more than that. Now. if anyone thinks that 

hey have a hardship, an extreme inconvenience or some necessity that they 

:annot serve on this jury, you should raise your hand. All right. Nobody’s raising 

heir hand, all right, okay. 

Now then uh, is there anyone that thinks that they uh, can't serve on this 

my for any other reason? Anything that I haven’t mentioned? Okay. there's a 

:ouple of people. Come on up here. Just come right up front and we’ll talk 

about it. both of you. Come on up here. And I’ll tell you what, why don’t you, if 

you would, sir. tell me your name. 
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JUROR: James Wiseman. 

THE COURT: Mr. Wiseman, what, do you remember your number? 

JUROR: Uh, thirty-four, I think. 

I 

THE COURT: Thirty uh..., Wiseman. What was your first name? 

JUROR: James 

THE COURT: James Wiseman. 

COURT REPORTER: Three-thirty-two, Judge. 

THE COURT: Three-thirty—two, three-thirty-two. okay. Mr. 

.Niseman, sir. what's the nature of it, if you can tell the Prosecutors and me what. 

what’s going on? Why do you... 

JUROR: I've got diabetes real bad. and I’ve got high blood 

aressure real bad. And... 

THE COURT: Okay... 

JUROR: It's hard for me to sit still very long because, you know, 

oing to the bathroom and stuff like that. And uh... 

THE COURT: Sometimes we're in and out of the court so often I 

eel like we can't get anything done, you know. 

JUROR: Yeah. 

THE COURT: I’ll tell you what uh. now let me ask you this. Here's 

he thing that I would say. We will accommodate anyone. If you were to be 

''selected on the jury, all you would have to do to go to the bathroom, we'd put 

you over here on the end and, and you can just raise your hand and say, “Judge, 

'rn going to the bathroom", and just walk right out the door and go to the jury 

'00m and go to the bathroom. 
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JUROR: Yeah. 

THE COURT: Uh, uh, and... 

JUROR: I get nervous and I get sick a lot of times. 

THE COURT: I'm sorry? 

JUROR: I get nervous a lot and it goes up and down when I do 

THE COURT: Right. 

JUROR: I've got to get to my pills or get a, you know, or... 

THE COURT: Well, we would supply you with sugar and food and 

Jh, right in the jury room. You know, we always have stuff right there in the jury 

'oom, drinks and everything. Are you type one or type two? If you... 

JUROR: One. 

THE COURT: One? 

JUROR: Yeah. 

THE COURT: Okay, do you have to give yourself shots then? 

JUROR: No. ljust take uh, a couple of pills a day. 

THE COURT: Okay... 

JUROR: And... 

THE COURT: Do you.... I know some people say they have 

difficulty with memory. Are there issues with that? 

JUROR: I do. I do. Because a lot of times I’ll get real dizzy and I’ll 

get real weak and stuff like that. But then I either have to go. you know, some 

alace or do something like that. 

THE COURT: Okay. Now, I guess what I want to say to you is, with 
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espect to any kind of disability or any kind of medical issues or anything, if you 

eeded to stand up, we’d put you on the end. You could stand up during the 

rial, if you wanted to. We'll take frequent breaks. We'll have uh, food available 

or you. with or without sugar. We'll have nuts. We'll have something that 

:loesn't have a lot of sugar. We'll do whatever it takes uh. to accommodate you. 

f you feel like there's any that you could... 

JUROR: I still like to, you know, I really don't want to put myself 

hrough that. But. you know. I don't want to sit here and , you know, it's not that I 

“ion’t want to help none. It’s just I don't want to sit here and I don't want to sit 

1ere sick. You know, I don't want to be all nervous and all upset and. you 

«mow... 

THE COURT: Okay... 

JUROR: I won't be no good to nobody like that. 

THE COURT: All right. okay. 

JUROR: I’m just trying to be honest. 

THE COURT: I understand. And I appreciate you coming out and 

:oming fowvard and telling me. And uh. and now. Mr. Wiseman. sir, you have 

ype one. And uh, you, you have to take your blood sugar several times a day. 

don't you? 

JUROR: Then I take my blood pressure. I've got to take it. 

THE COURT: Okay. okay. Certainly stress of making an important 

decision. that would, stress of any kind makes it worse. doesn’t it? 

JUROR: Yes, it does. It makes it worse. 

THE COURT: Yeah, okay, all right. Well. I'll tell you what. Uh. why 
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on’t you pull up a chair. I'm gonna let the lawyers think about that for a minute. 

efore..., they may want to ask you questions. So grab that chair over there. 

nd then, sir, what’s your name and number? 

JUROR: Joseph McPhiIlips. 

THE COURT: McPhiIlips? What number. if you remember? 

JUROR: I don't know. 

THE COURT: Okay. McPhiIlips. Three-sixty-seven. maybe? 

COURT REPORTER: Yes, Judge. 

THE COURT: Yes. Joseph McPhiIlips. Okay, sir. what’s going on 

with you? 

JUROR: Uh, just financial, money. | just work hourly. And this is 

going to put me in a really bad bind, as far as like this week I’ll be missing all..., I 

don’t get paid if I’m not at work. Then if this goes for a week, as you're talking 

about, and then next week is another short week for me, which makes it tough 

3n me to make my bills. 

THE COURT: Okay. Well. we’re not gonna be here.... this is 

ndiana, not California or New York or some place. We’re gonna be done by the 

ad of the week, and that's the latest. We might even be done before the end of 

he week. What do you all think? You think Thursday or... Thursday would be 

he earliest or maybe Friday. 

THE STATE (MS. FLANIGAN): Yes. Judge. 

THE COURT: Okay. So itmight go through Friday. Okay, well, 

who do you work for. sir? 

JUROR: I‘m a sheet metal worker. construction work. 
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THE COURT: Where, do you work self-employed or are you... 

JUROR: | work for someone. 

THE COURT: Who, who do you work for, sir? 

JUROR: ...Haas Heating and Air out of Henderson, Kentucky. 

THE COURT: Out of Henderson. Kentucky. Okay. 

JUROR: Yes. I'm working in Louisville. It’s... 

THE COURT: What uh, does your wife work. sir? 

JUROR: Yes. 

THE COURT: Okay, what kind of work does she do? 

JUROR: A dental assistant. 

THE COURT: Okay. But you're, you're. you're saying you’re 

tretched in right at the moment? 

JUROR: Very much so. I mean if you.... you cut me a week off this 

14 week. and then a short week next week, then I'm really gonna be stretched. 

15 

16 
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18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: You're really gonna be stretched. 

JUROR: That’s it. I, you know... 

THE COURT: But I don't have anything to do with next week. you 

Jnderstand? 

JUROR: I understand. I'm... 

THE COURT: We‘re not going to next week. 

JUROR: I understand. I’m just telling you... 

THE COURT: That next week is gonna be a short week anyhow? 

JUROR: That’s what... 

THE COURT: Okay, next week is gonna be a shed week anyhow. 
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Dkay. and you’re gonna lose four day’s worth of work. Well, you're actually 

Igonna lose three days because you're gonna be losing today anyhow. Or most 

of it. 

JUROR: I've already lost a day. 

THE COURT: You’ve already lost a day. 

JUROR: ...having the trial... 

THE COURT: Okay. how much do you make, sir? 

JUROR: I make uh. twenty-seven dollars an hour. 

THE COURT: Okay. And uh, are you stretched within? You'll not 

e able to make your mortgage payment? 

JUROR: Well. my mortgage is in foreclosure. That's stretched 

aretty thin. 

THE COURT: Yeah, if you're in foreclosure, that's stretched pretty 

hin. So you're in foreclosure right now? 

JUROR: Yes sir. 

THE COURT: Okay. All right. Uhm, you lawyers want to ask Mr. 

cPhilIips some questions? 

MS. LAUREN WHEATLEY: Sir, would you uh, be able to listen to 

hat is being presented to you during the trial? Or would you be concentrated 

an your financial status and the bills that need to be paid and the money that you 

:ould be making? 

JUROR: Well. probably that. But I mean I’d probably have that too. 

MS. LAUREN WHEATLEY: Okay. And would that maybe cloud 

.your thinking a little bit? Maybe paying more attention to that than what was 
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aeing said? 

JUROR: | wish I could say no. But probably. 

MS. LAUREN WHEATLEY: We appreciate your honesty and that's 

:what we ask for. Thank you. 

THE COURT: Ms. Schultz? 

MS. SCHULTZ: If you were sitting in deliberation and you felt firmly 

*onvinced one way or the other, and everybody else was against you, would you 

:hange your opinion just to get out of, out of the jury room? 

JUROR: Yes, yeah. 

MS. SCHULTZ: I don’t have any further questions. 

THE COURT: Okay. Uhm, does uh, the State or the defendant 

1ave any uh, objection to excusing Mr. McPhiIlips? 

MS. SCHULTZ: I don't object. 

THE STATE (MS. FLANIGAN): The State does not object, Judge. 

THE COURT: All right, Mr. McPhiIlips, you're excused, and. and if 

you need anything..., well, it's not gonna help you because they're not gonna pay 

you anyhow. But if you want anything to document that you were here... 

JUROR: Okay. 

THE COURT: All right, okay. Now, Mr. Wiseman. I believe it was. 

JUROR: Yes. 

THE COURT: Come on back up here and let's see whether the 

awyers have any questions for you. Uh. you all have any questions for Mr. 

.Niseman? 

THE STATE (MS. FLANIGAN): Mr. Wiseman. did you hear what 
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s. Wheatley asked the other gentleman, would he be unable to sit and think 

about the trial and listen carefully because of his situation? 

JUROR: I couldn’t, because, like I said, you know, I’m nervous and 

wouldn’t be. I wouldn't be committed to that. You know, I probably would. 

THE STATE (MS. FLANIGAN): So you couldn’t sit here in the box 

and listen to the evidence as it's presented?

I 

JUROR: I doubt it. I mean right now, having to stand here... 

unintelligible), so I doubt it. 

THE STATE (MS. FLANIGAN): Okay. 

THE COURT: Ms. Schultz? 

MS. SCHULTZ: You're a person that's not used to standing up in 

ront of other people and talking. Is that right? 

JUROR: No. Right. 

MS. SCHULTZ: That makes you really nervous? 

JUROR: It makes me really nervous. And when it does. it makes 

ne sick and makes my blood pressure 90 up. And I, you know, ljust... 

MS. SCHULTZ: Whacks your whole system out? 

JUROR: Yeah, my whole system. 

MS. SCHULTZ: All right. I have no other questions. 

THE COURT: Any objections to excusing Mr. Wiseman? 

THE STATE (MS. FLANIGAN): No. Judge. 

MS. SCHULTZ: No. 

THE COURT: Sir, you’re excused. Thank you very much for 

oming. Okay, ma'am. tell me... 
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JUROR: Three-six—one. Sasena, S-a-s-e-n-a. 

THE COURT: Okay, three-sixty-one. I'm sorry? You are three- 

ifty-nine. Deborah Sasena? 

JUROR: Right. 

THE COURT: Okay. 

JUROR: I've hardly heard anything that you’ve said. 

THE COURT: Okay. 

JUROR: I have hearing aides and... 

THE COURT: Oh, well, you know what? We've got these hearing 

assist devices. 

JUROR: You have a special thing for me? 

THE COURT: Yeah. absolutely. Yes, we do. Why don't you come 

1'ght over here? They'll fix you up with it and uh, uh, then you'll be able to hear 

hings better. I tell you what, have a seat right there. They’re gonna get that. 

and then we'll come back to you. And then after you use this a little bit. then you 

:an see whether or not it works. you know, and if it seems like it works well 

"Enough for you. then you can hang around. Okay? 

JUROR: Uh huh. 

1 

THE COURT: Is that the only issue? 

JUROR: Yeah. I can only if I’m facing you. But I didn't hear 

anything that anybody said that was up here. 

THE COURT: Okay. We'll come back to you on that. Uh. let them 

.L 
IX you up with that and then we’ll see how things go. Anybody else? Yes sir? 

Come up front. Uh, sir, your name and number, if you remember it? 
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JUROR: My name is Willis Jantzen. 

THE COURT: Jantzen, okay. 

JUROR: I think I’m three-ninety-eight. I believe. or three-eighty- 

wine. 

THE COURT: Willis Jantzen, three-ninety-eight. Okay, Mr. 

Jantzen. sir. what's up? 

JUROR: Uh, the only thing, the problem I have is I work third shift, 

and we start at seven o'clock and uh... 

THE COURT: Do you... 

JUROR: I have no problem with coming here and doing this. Just 

IF long as I have documentation that gets me off work from being here all day 

and then having to go in at night. 

THE COURT: Who do you work for. sir? 

JUROR: IKON Metal Forming. 

THE COURT: That won't be a problem. That's won’t be a problem. 

'll call them up personally if necessary. 

JUROR: Okay, sir. 

THE COURT: You just give me the name of the guy running the 

lace and I’ll call him up. It won't be a problem. 

JUROR: That would be Lorinda Sturgeon. 

THE COURT: Uh. Lorinda Sturgeon. Uh, Lorinda... 

JUROR: Nicole Sturgeon. 

THE COURT: Nicole, all right. Okay, Nicole... 

JUROR: ljust don’t want to have to... 
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THE COURT: I understand. 

JUROR: ...be here all day and... 

THE COURT: No, lwon’t. wouldn't want you to. 

JUROR: Go all night. and that's, that's a lot of me. 

THE COURT: Okay, and what's the phone number down there? 

738... 

JUROR: Uh. fifty-nine hundred. 

THE COURT: Fifty-nine hundred. That won't be a problem. If you 

get selected on thejury. I'll call them up and tell them that “Willis is gonna be 

ith us a few days. Don’t expect him. If you try to cause him any trouble. you're 

onna have to answer to me. You won't like it." 

JUROR: Yes sir. 

THE COURT: That's what I’ll be telling them, if necessary. Okay? 

JUROR: Okay. 

THE COURT: All right. thank you. Anybody else? Okay. Uhm. 

"Nell. uh. you think. what do you think, Ms. Sasena? 

JUROR: It’s not working for me. and I can’t use it with my hearing 

“aide in. while it's in my ear. 

THE COURT: Oh, oh... 

JUROR: It's in my ear. 

THE COURT: Okay, you've got a uh, is it in both ears? The 

wearing aides? 

JUROR: I’m hard of hearing in both ears. 

THE COURT: Okay. You have hearing aides in both? 
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JUROR: I, I don't wear both because this one is broke. 

THE COURT: Okay. But what about, what about, can you use it, 

Jse it... 

COURT REPORTER: We turned it up and they make real loud 

oises. 

JUROR: Buzz, when I turn it up louder so I can hear. ljust get 

auzz. 

THE COURT: So you can't really tell what I'm saying unless you 

ead my lips? 

JUROR: Yes. look this way. 

THE COURT: This way. Okay, all right. 

JUROR: I read lips. 

THE COURT: Okay, come on up here, Ms. Sasena. So you think 

hat doesn’t work for you? Okay, so... 

JUROR: I’m afraid Iwould make a decision if I didn't hear. And | 

ion't know if I could keep saying, "Excuse me, what did he say?" 

THE COURT: Would the lawyers come fonNard please? 

JUROR: It's very important. 

THE COURT: Yes. that's right. It's very important. It's very 

20 mportant to hear everything. Okay. So uh, you really are..., is this something 

21 

22 

23 

24 

25 

hat happened. or is it something that happened... 

JUROR: It's hereditary. 

THE COURT: Hereditary? Okay, you were born with it. okay. 

JUROR: And I'm a waitress and l have a hard time. Sometimes 
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l Laeople go like... 

2 THE COURT: Oh, yeah... 

3 JUROR: Yeah, I gotta look around like.... I count on seeing what 

4 heir lips are... 

5 THE COURT: Right. You've learned to read lips from early age. 

6 akay. 

7 JUROR: Iwas wishing you had closed captioning here. That would 

8 3e really cool. you know. 

9 THE COURT: Closed captioning. Well, well. maybe we could go to 

10 he county council and see whether they’d want to spend on that. I have a 

ll eeling the answer would be no, I don’t think so. But... 

12 JUROR: But I would be afraid that I wouldn't hear something and l 

13 ouldn’t able to make the right decision by not hearing what somebody said. 

14 specially if it pertains to the... 

15 THE COURT: Okay. Of course. I regularly tell people that are a 

16 ittle bit hard of hearing that we can accommodate them with the hearing assist 

l7 evice. We’ll ask people to repeat the questions, repeat the answers. | always

1 0° ell the people that are on the jury. any time you don't hear anything. raise your 

19 and and make them talk louder. Usually it’s not a problem with lawyers. But 

20 h, so it's way beyond that for you? 

21 JUROR: I'm a eighty-loss, sixty-loss. 

22 THE COURT: Okay, all right. Questions? 

23 MS. SCHULTZ: No, I don't have any questions. 

24 THE COURT: What do you think. Ms. Schultz? 
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MS. SCHULTZ: I think that since we're involved with a child here. 

“and sometimes it's rather difficult to uh... 

THE COURT: Hear. 

MS. SCHULTZ: Get kids to talk loudly enough to hear, that it would 

arobably be a problem. 

THE COURT: Okay. So you do not object to excusing Ms. 

Sasena? 

MS. SCHULTZ: No, I don't. We'd love to keep her. But I want to... 

THE STATE (MS. FLANIGAN): And I agree with Ms. Schultz. So... 

THE COURT: Okay. All right, let’s see, Ms. Sasena. what was your 

umber, ma'am? 

JUROR: Three-five-nine. 

THE COURT: Three-fifty—nine, okay. All right. Ms. Sasena. okay. 

LII right, you're excused. Thank you very much for coming. I'm sorry we couldn’t 

Keep you. All right. Okay. is there anybody else that thinks they have an issue? 

lo‘nybody else? All right, then uh, uhm. okay. Now the lawyers are going to uh. 

1ave questions for you. And uh. now then. for those of you that are in the back 

3f the courtroom, I'd like for you to come back at one-thirty. Uh. because I don’t 

hink you want to sit around here and listen to these questions, and then come 

Jack in the afternoon and listen to the same ones. And uh. I don’t want to uh, 

Make any of your time that's unnecessary. And it won't benefit anybody for you to 

:e here listening to the same questions that you may be asked this afternoon. 

‘o you’re free to go. Come back no later than one-thirty. Hopefully we'll be 

eady at one-thirty. It might be a little later. But one-thirty, come back at one- 
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hirty. Go to lunch, go read the newspaper, go shopping or whatever you want to 

0. Just come back at one-thirty. Okay? And then, those of you that are up 

rent, you get hang around and uh. and the lawyers are going to have some 

uestions for you. and you’ll either be on or off by the time you eat lunch today. 

II right. And uh, the State ready to proceed? 

THE STATE (MS. FLANIGAN): Yes. Judge. Good morning. Uh, 

s I said earlier, my name is Julie Flanigan. I’m a Deputy Prosecutor here in 

-|arrison County. And I’ll reintroduce the people who you’ll be sitting, see, who 

"lou’ll see sitting at the table with you. This is Lauren Wheatley. She's also a 

Deputy Prosecutor in our office. And she is uh. working on this case with me. 

"\nd Detective William Wibbels is with the Indiana State Police. Uh, I’ve 

ntroduced ourselves. I’d like to go through each of you and make sure that l 

1ave you uh. written down on my cheat sheet right so I can ask you questions 

directly. And that I’m pronouncing your names right. Uh, Ms. Collier? 

MS. COLLIER: Yes. 

THE STATE (MS. FLANIGAN): And you're Mark Temple, sir? 

MR. TEMPLE: Yes. 

THE STATE (MS. FLANIGAN): Mr. Crone? Brian Hildebrand? 

MR. HILDEBRAND: Yes. 

THE STATE (MS. FLANIGAN): Did I say that right? Hildebrand? 

MR. HILDEBRAND: Yes. 

THE STATE (MS. FLANIGAN): Craig Hunter? Mr. Downey? 

Sonrad Marjoram? 

MR. MARJORAM: Correct. 
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THE STATE (MS. FLANIGAN): Okay, great. Heather Snyder. And 

have Heather Land-Spells. Do you say both of your last names? 

MS. SPELLS: It’s just “Spells” now. 

THE STATE (MS. FLANIGAN): Just Spells, okay. Kimberly Tuell? 

MS. TUELL: Yeah. 

THE STATE (MS. FLANIGAN): Peggy, is it Peggy Bussabarger? 

MS. BUSSABARGER: Uh huh. 

THE STATE (MS. FLANIGAN): Christine Lewis. Stephanie Ferree. 

nd Michael Schickle. This is really my chance or the State's chance to ask you 

uys some questions. Uh. as the Judge said. we don’t want to pry into your 

arsenal lives. You may already have felt like we did that with the questionnaire. 

Hh. does anyone know why we get to ask these questions or why I'm standing 

Jp here? Does anyone have any idea? Uh, I won’t make you sit there and raise 

your hand. I’ll tell you. it’s so that we can have a fair trial. or the defendant, and 

or the State. And we need to find jurors that can listen to the evidence and 

pply them to the charges that the Judge. the Judge will tell you. So it's in order 

0 get. to have a fair trial that we get to ask you questions and select a jury that 

we think would do the fair thing. 

I'm going to ask you some questions as a panel. And as I do that. I may 

Psay. “Please raise your hand if...”, or uh. I might ask you questions as an 

Individual. For example. I might say, uh, "Mr. Temple, have you ever served on a 

ury before?” If I ask that to Mr. Temple. and you would like to say something 

ifferent than Mr. Temple says, I would ask that you raise your hand. Or if you 

isagree with Mr. Temple. Because really we can have a discussion. You don't 

219

Case 2:19-cv-00012-JRS-DLP   Document 15-3   Filed 04/17/19   Page 221 of 252 PageID #:
<pageID>



./ 

./ 

~
\

\ 

VOIR DIRE 

l “lave to sit there and remain silent if you really think it's something important that 

2 e should know about you or your thoughts. Uh, the other time I’d like for you to 

”two raise your hand, if you don’t understand that I'm asking. or if I ask a 

4 question that’s confusing. or you don't know what I'm trying to get, please raise 

5 your hand. Last night I was having dinner and was kind of explaining to my son 

6 what I would be doing today. And he said. "Oh. Mommy, please just ask them 

7 one question at a time because sometimes it's very hard to understand you.” So 

8 would just ask that you please, if you don't know where I'm going, raise your 

9 "land and say, “Julie”, or "Ms. Flanigan, could you restate that? I don't know 

10 here you're going with that." And I'm gonna start with some simple questions 

ll hat I referred to with Mr. Temple earlier. Is there anyone on this panel who's 

12 aver served on a jury before? Ms. Bussabarger? 

13 JUROR: No. I’m Lewis. 

14 THE STATE (MS. FLANIGAN): Ms. Lewis, I'm sorry. 

15 JUROR: Chris Lewis. 

16 THE STATE (MS. FLANIGAN): I'm one over. Ms. Lewis, what type 

17 T)fjury was that? 

18 JUROR: It was in Ohio. And uh, I mean Idon't know... 

19 I THE STATE (MS. FLANIGAN): Do you remember what kind of 

20 Izase it was? 

21 JUROR: It was a case of uh. Theft. 

22 I THE STATE (MS. FLANIGAN): Okay. how many years ago was 

23 hat? 

24 JUROR: Oh, heavens. probably before you were born. Uh, back, 
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sack in uh, late seventies. 

THE STATE (MS. FLANIGAN): Uh, do you remember what 

1appened with the case? Was there a conviction or... 

JUROR: Yes, there was. 

THE STATE (MS. FLANIGAN): Okay. And how did you find that 

experience? Did you enjoy being on the jury? 

JUROR: Yes. I mean it was... you know. 

THE STATE (MS. FLANIGAN): No bad feelings from that? 

JUROR: No. 

THE STATE (MS. FLANIGAN): Thank you. Anyone else ever 

'served on a jury? And. and now I’m going to shift gears. and it's a really big shift 

3f gears. And, and l. I really hope that you all will answer these questions 

wonestly because the Judge told you uh, this is a case involving uh. allegations 

3f child molesting. And the Judge asked you if there was anyone who didn't 

hink they could sit and listen to that. And I’m going to ask you again uh, is there 

anyone who's sitting on this panel who doesn't think that they could listen to that 

ype of evidence? So everyone thinks that they could sit here and uh, listen to a 

:hild get on the stand and describe what she says happened to her? 

JUROR: It would be hard, but... 

THE STATE (MS. FLANIGAN): Okay. Mr. Crone? 

JUROR: Yes. 

THE STATE (MS. FLANIGAN): It would be hard, but could you 

isten to it? 

JUROR: Uh. yeah. 
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THE STATE (MS. FLANIGAN): Okay. And if the Judge instructed 

you on the law, could you apply the facts to the law and reach a verdict? 

JUROR: Uh, I'd like to think so. 

THE STATE (MS. FLANIGAN): Anyone else? And thank you for 

.your honesty, Mr. Crone. 

JUROR: I've got three granddaughters living with me, you know. 

Jh, if something was done to them. I don't know what would happen there. 

THE STATE (MS. FLANIGAN): Anyone else feel like Mr. Crone? | 

ant to make sure I’ve got this right. Mr. Downey? 

JUROR: Yeah. 

THE STATE (MS. FLANIGAN): Mr. Downey. what are your 

houghts? 

JUROR: Uh. it would be hard to sit there and listen to it because I 

ave a uh, step-son who was abused, and to keep from getting emotional about 

t. 

THE STATE (MS. FLANIGAN): Uh, was that case prosecuted? 

JUROR: Uh huh. 

THE STATE (MS. FLANIGAN): And what happened with that 

se? 

JUROR: Uh, the gentleman went to uh, jail. Uh. my sister was also 

bused. 

THE STATE (MS. FLANIGAN): And what happened with her case? 

JUROR: Uh, nothing became of that. 

THE STATE (MS. FLANIGAN): Uh. knowing that about you, do you 
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hink you could still sit here and listen to the evidence and apply it to the law? 

JUROR: It would be hard to listen to it. 

THE STATE (MS. FLANIGAN): But once you did listen to it, do you 

hink you could take that and apply it to the law and reach a verdict? 

JUROR: I would hope so. But... 

THE STATE (MS. FLANIGAN): Thank you. Anyone else want to, 

0 comment on that? Uhm, the other thing about this case is that there will be 

IIsome testimony of, of a sexuaI nature, of a, what I would say would be a graphic 

Ksexual nature. Is there anyone who just thinks that they couldn’t sit here and 

[listen to that type of testimony and actually listen to it with an open mind? Mr. 

3rone, given what you said earlier, is there, what are your thoughts on that? 

JUROR: It would be hard. I don't... I mean it would uh, the, my 

arandchildren were placed with us. They was taken uh. by C.P.S. from their 

Jarents. Uh, they're in prison now. It uh, I don‘t know. you know. I'd like to say 

Jh, I could sit here and do it, but I, you know. I'm not for sure. you know. 

THE STATE (MS. FLANIGAN): And, Mr. Downey. is that, you feel 

ind of the same way? 

JUROR: Uh. I hope I wouldn't be biased. 

THE STATE (MS. FLANIGAN): Okay. That’s fair enough. That’s 

II. all I can ask you is to tell me the honest answers and to let me know. Uh, let 

e ask this a little bit differently. Is there anyone here on the panel who doesn’t 

hink that once you go back in the jury room and you have to sit down and 

iscuss the evidence. that you could discuss testimony of a sexual nature with 

ther people? Could anybody be too shy to talk about the evidence because of 
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he nature of it? Everyone thinks they could sit back in the jury room and. and 

se the words that were used at trial and not be too embarrassed to put in what 

hey think when they’re speaking? Ms. Tuell. do you think you could do that? 

JUROR: Yeah. I mean if there’s a little tear shed or something. is 

hat gonna be a problem? I mean you have a little kid. and I don’t know how old 

he child is, but if you have a kid up there, I mean..., I think there may be a tear 

had. I mean I can’t promise you that's not gonna happen. 

THE STATE (MS. FLANIGAN): That, that’s fair enough that there 

ight be a tear shed. 

JUROR: But I wouldn’t be biased. I mean... 

THE STATE (MS. FLANIGAN): Okay. And the real Ms. 

Bussabarger is next to you. 

JUROR: Yes. 

THE STATE (MS. FLANIGAN): Not Ms. Lewis. Ms. Bussabarger? 

JUROR: No, I mean it would be hard to have to listen to what’s 

u;aid. And like she said. not, you know. I'm like her. I might shed a tear too. It 

will be hard. but you know, I hope I do my best and, and come to a clear 

:onclusion. 

THE STATE (MS. FLANIGAN): Okay. You think you could. even 

hough it will be hard and may produce a tear or two. you could listen to it and 

apply that to the law? 

JUROR: Yes. 

THE STATE (MS. FLANIGAN): There's also uh, a charge in this 

ase called Dissemination, and it has to do with uhm. pornography. Uh. is there 
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nyone..., I'm gonna ask the same two questions. Is there anyone here who 

oesn’t think that they could sit and listen to evidence about pornography? ls 

here anyone who would be too shy to discuss the evidence about the 

:ornography back in the jury room? Mr. Hildebrand. do you think you could go 

Ipack and discuss that? 

JUROR: Yes. yes. 

THE STATE (MS. FLANIGAN): Okay. So basically what I've seen 

hrough head shakes and people I've spoken is that as a panel, you think it might 

3e difficult to listen to some of this, it may be emotional, but you can listen to the 

Ievidence, apply it to the law and reach a fair verdict. Is, is there anyone who 

doesn't think that they could do that? Okay. How about, has anyone uh, had 

any, has anyone ever worked with children? Uhm, and I’m not talking about how 

work with my children at my house every night doing their homework and uh. 

Jacking their lunches. I'm talking about, has anyone worked outside of the home 

Jh, with children in a job involving children? 

JUROR: You mean like volunteering or... 

THE STATE (MS. FLANIGAN): Yes. 

JUROR: Yeah, I have. School, yeah. 

THE STATE (MS. FLANIGAN): Okay. Mr. Schickel. can you tell us 

10w? 

JUROR: Uh, just at my son’s daycare. And it's like going to the. 

1osting the Halloween party last month or uh, working at the Trunk or Treat or 

omething like that. 

THE STATE (MS. FLANIGAN): Okay, how old is your son? 
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JUROR: Five. 

THE STATE (MS. FLANIGAN): All right. Uh. have you ever. did 

arent you go to volunteer? 
Em 

receive any special training to do those kind of things? Or it's just as a 

JUROR: Just volunteer. 

THE STATE (MS. FLANIGAN): Okay. Uh, Mr. Crone? 

JUROR: Yeah. We went through uh, foster parenting classes or 

whatever. Uh, and in that you go through uh, classes from uh, or they tell you 

about abused children uh. just everything to try to look for in children. you know, 

hings that might, the children might do whatever later. 

THE STATE (MS. FLANIGAN): Let me ask you this, Mr. Crone. 

ave you. you have custody of your grandchildren now? 

JUROR: Right. 

THE STATE (MS. FLANIGAN): Have you fostered other children? 

JUROR: No. 

THE STATE (MS. FLANIGAN): So this training you took just to 

ecome their foster parents? 

JUROR: Right. Well, we’ve got one child that's not relation. It's a 

alf-brother to the girl. 

THE STATE (MS. FLANIGAN): A half-brother to one of your 

randchildren? 

JUROR: To two of the girls. right. 

THE STATE (MS. FLANIGAN): All right, so you took all... 

JUROR: But we didn't want to split the kids up, so we took him too. 
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{A l o... 

\ " 2 THE STATE (MS. FLANIGAN): And you did go through some 

3 pecialized training for that, some special... 

4 JUROR: Uh. yeah. 

5 THE STATE (MS. FLANIGAN): Okay. anyone else ever go through 

6 any special training to work with children? Okay. And how about other, like Mr. 

7 Schickel? Has anyone volunteered at their child or their grandchildren's uh, 

8 school? Ms. Lewis. what have you done? 

9 JUROR: Uh, I did volunteer work in the mornings before going to 

10 work uh. with children uh. that were students, but this was when my own children 

11 ere in school. My youngest one is gonna be thirty-three. 

12 THE STATE (MS. FLANIGAN): Okay... 

f“ 13 JUROR: So, we are going back. But uh, I was a volunteer teacher 
. J 

14 n the mornings. reading classes. 

15 THE STATE (MS. FLANIGAN): How did you find that experience 

16 working with kids? 

[7 JUROR: Uhm, tell me what you... 

18 THE STATE (MS. FLANIGAN): Well, did you enjoy it? Or was it 

19 isomething you, you enjoyed or you worked with the kids and decided, "that's not 

20 ‘for me"? 

21 JUROR: Oh. no. I enjoyed it. But I didn't, I wasn't paid, so I didn't 

22 wave to go if I didn’t enjoy it. 

23 THE STATE (MS. FLANIGAN): Okay... 

24 JUROR: I could understand why some of those kids had problems, 
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Jecause they have a lot of problems at home. 

THE STATE (MS. FLANIGAN): And was it. was it Mr. Downey? 

Did you raise your hand? 

JUROR: Yes. Volunteered through Boy Scouts. I'm on the 

Fommittee. And uh... 

THE STATE (MS. FLANIGAN): Uh. were you with a troupe leader 

3r... 

JUROR: I'm just on the committee. and my son is in scouting also. 

THE STATE (MS. FLANIGAN): How old is your son? 

JUROR: Thirteen. 

THE STATE (MS. FLANIGAN): Have you done that for a long 

ime? 

JUROR: Uh. six years. 

THE STATE (MS. FLANIGAN): Is that something you really enjoy 

:loing with them? 

JUROR: Uh huh. 

THE STATE (MS. FLANIGAN): I'm going to ask you, has anyone 

n this panel ever been involved uh, with a criminal case? You personally, have 

ou ever been involved in a criminal case? Okay. Mr. Downey? 

JUROR: With my. my uh, step-son. 

THE STATE (MS. FLANIGAN): Okay, how were you involved 

here? 

JUROR: Well, we were just uh, witnesses to some of the events 

hat the abuse had had to him. 
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THE STATE (MS. FLANIGAN): How long ago was that? 

JUROR: Uhm. about sixteen years. 

THE STATE (MS. FLANIGAN): Anybody else here uh, Mr. Crone? 

JUROR: Yeah. I have a son and his wife or whatever, you know. 

was arrested for drugs. convicted for uh. drugs and stuff. 

THE STATE (MS. FLANIGAN): Was that here in Harrison County? 

JUROR: Yes. 

THE STATE (MS. FLANIGAN): And did you have any uh. bad 

eelings about that towards either the Prosecutor’s Office or the police? 

JUROR: No. Ithink Officer Wibbels arrested him, Ithink, one time. 

THE STATE (MS. FLANIGAN): Okay... 

JUROR: But, no. 

THE STATE (MS. FLANIGAN): And you think uh, Detective 

“Nibbels might've arrested him, but that doesn't that color your opinion on... 

JUROR: No. 

THE STATE (MS. FLANIGAN): ...what kind of work Mr. Wibbels 

would do on this case? 

JUROR: Right, no. 

JUROR: I had OWl’s and stuff. 

THE STATE (MS. FLANIGAN): Okay. that‘s fine. Let’s talk about 

hat a little bit. Have you had an OWI'? 

JUROR: Yeah. 

THE STATE (MS. FLANIGAN): Was there here in Harrison 

ounty? 
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JUROR: Yeah. 

THE STATE (MS. FLANIGAN): And would that experience make 

ou not be able to uh. give us a fair shake in this trial? 

JUROR: No. 

THE STATE (MS. FLANIGAN): And you didn’t have a particularly 

ad experience with our office? 

JUROR: Yeah. I mean Iwas in the wrong. So, I guess... 

THE STATE (MS. FLANIGAN): Okay. Anybody else? Ms. Collier? 

JUROR: My mother. she went to jail for drugs. 

THE STATE (MS. FLANIGAN): Was that through Harrison County? 

JUROR: Meade County. 

THE STATE (MS. FLANIGAN): Meade County, over in Kentucky? 

JUROR: Yeah. 

THE STATE (MS. FLANIGAN): And would that color the way you 

IWOUId look at this trial? Not at all? You’d be able to give a fair look to our side 

and to the defendant's side? 

JUROR: Yes. 

THE STATE (MS. FLANIGAN): Yes? 

JUROR: (male): How do you mean uh. what. rephrase the 

|Luestions. 

THE STATE (MS. FLANIGAN): Okay. Thank you. Thank you for 

asking me to do that. I guess the first part of that question being. have you ever 

Jeen a defendant in a criminal case? 

JUROR: Yes. 
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THE STATE (MS. FLANIGAN): Okay, and how, what kind of a case 

JUROR: It was a federal case. 

THE STATE (MS. FLANIGAN): What kind of a federal case? 

JUROR: Uhm. drugs. 

THE STATE (MS. FLANIGAN): Okay, how long ago was that? 

JUROR: Twenty-nine years ago. 

THE STATE (MS. FLANIGAN): Okay. Uh, what happened with that 

JUROR: As far as... 

THE STATE (MS. FLANIGAN): Were you convicted, found not 

JUROR: Convicted. 

THE STATE (MS. FLANIGAN): Did you serve any time on that? 

JUROR: Yes. 

THE STATE (MS. FLANIGAN): And you’ve been off probation, I 

uess, for a long time probably? 

JUROR: Uhm, probably eighteen, fifteen years. 

THE STATE (MS. FLANIGAN): So it was a one-time deal and you 

aven't been in any trouble since? 

JUROR: That's correct. 

THE STATE (MS. FLANIGAN): Okay. Tell me this uh, would that 

:olor your ability to give the State a fair chance in this trial? 

JUROR: No. 
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THE STATE (MS. FLANIGAN): Okay, would it color your desire to 

Irgive Mr. Nunley a fair chance? 

JUROR: No ma'am. 

JUROR (male): Now does probation mean anything? Because I 

was on probation last month. 

THE STATE (MS. FLANIGAN): I think the Judge asked you. and he 

asked you if you're... 

THE COURT: You still on probation? 

JUROR: No. I just got off last month. 

THE STATE (MS. FLANIGAN): Oh. last month. Okay. Well, if 

ou’re off. you're off. So that's okay. 

JUROR: I didn't know if there was any kind of period I had to have. 

THE COURT: No. No. you're on or off, yeah. Okay. you’re good to 

o as far as that's concerned. 

JUROR: All right. 

THE STATE (MS. FLANIGAN): Anybody else who directly uh, has 

een prosecuted? Any how about uh. anybody's immediate family? I think 

ome people have shared that. And when I say “immediate family", I would 

ean, you know, wife, spouse, husband, children. Anybody who hasn’t told me 

bout something like that already? Okay, Ms. Schneider? 

JUROR: Yeah. as far as the prosecution. it was a divorce trial, my 

usband. So his ex-wife was suing as far as that goes. some child care and 

hings of that nature. 80 l was indirectly related to it. being married. 

THE STATE (MS. F LANIGAN): Okay, so you divorced your ex- 
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1usband? 

JUROR: No. My husband's ex—wife. So he was being sued. So I 

was encompassed into it because of the marriage. 

THE STATE (MS. FLANIGAN): And when you say he was sued, 

hat was a civil kind of thing? 

JUROR: Correct. 

THE STATE (MS. FLANIGAN): Never any criminal type case? 

JUROR: No. no. Just civil. 

THE STATE (MS. FLANIGAN): All right. I'm just trying focusing on 

:riminal since that's why we're here. 

JUROR: Yeah. 

THE STATE (MS. FLANIGAN): Uh. anybody else? All right. How 

nany of you or who on this jury panel watches any kind of legal show on 

elevision? C.S.l. or Law and Order? Me too. I like Law and Order. I don't 

"(now what you like. But uh, and you like..., Ms. Lewis. what’s your favorite? 

JUROR: Well. okay. My son is a prosecutor. 

THE STATE (MS. FLANIGAN): Okay. Where is that? 

JUROR: Well, he now works for the State of Kentucky. And my 

jaughter-in-Iaw is a prosecutor for Jefferson County. So these shows. they kind 

3f chuckle at how real life isn’t quite like that. 

THE STATE (MS. FLANIGAN): And that’s my point. This is not like 

_aw and Order. This is not 0.8!. This case is not going to be over in an hour. 

Jh, I bet on Law and Order no one has ever seen someone stand up here and 

ry to go through all these questions and try to pick a jury. You just have twelve 
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Jeople in a box that some great opening, that some great speech writer wrote for 

hem, evidence, conviction. That's how that goes. That’s not what's going to 

1appen here. And the other part of that and what I want to ask you about is uh, 

an a lot of those shows, there's scientific evidence that there’s DNA in every 

:ase. And I want to make sure, and I'm gonna go through this with each of you. 

*1 
I can. Uh, if there's not scientific evidence in a case like fingerprints or DNA 

[Jhm, are you not gonna listen to my case? Would that make you less inclined to 

:onvict in a case? Ms. Collier, would you be..,. if I couldn't bring fingerprints or 

DNA in this case uh, would you be less likely to believe the State‘s version of the 

avents? 

JUROR: No, not really. As long as you‘ve got good evidence. 

THE STATE (MS. FLANIGAN): Okay. So maybe if there's 

something else that's good evidence, would it bother you that there's no scientific 

evidence? Okay, how about you, Mr. Temple? 

JUROR: Based. it’s got to be based on the evidence that you bring 

"orward. 

THE STATE (MS. FLANIGAN): Okay. Mr. Crone? 

JUROR: Yeah. probably the same. 

JUROR: All right, Mr. Hildebrand? 

JUROR: About the same. 

| THE STATE (MS. FLANIGAN): Mr. Hunter? 

JUROR: Uh, yeah. Actually if it was all based on witness testimony 

nd no, no physical evidence, I would probably have a little harder time with that. 

F THE STATE (MS. FLANIGAN): Okay, good. Thanks for being 
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onest about that. You would want to see something more than just witness' 

tatements? 

estimony is. 

llsufficient. 

JUROR: Yes, ma'am. 

THE STATE (MS. FLANIGAN): Okay. Uh, Mr. Downey? 

JUROR: I would want it to be uh, the testimony, see what the 

Uh, if it's all one person's testimony. it almost needs something to 

Jack it up a little bit. 

THE STATE (MS. FLANIGAN): Okay. Mr. Marj.... is it Marjoram? 

JUROR: Marjoram. yes ma'am. 

THE STATE (MS. FLANIGAN): How about you? 

JUROR: Uhm. evidence and testimony, and I think both. 

THE STATE (MS. FLANIGAN): So you'd like to see, not like some 

3f these people who said if the testimony was there, they might. that might be 

enough. You would like to see some testimony and maybe some sort of 

Iscientific evidence. 

JUROR: Yes. 

THE STATE (MS. FLANIGAN): Okay, Ms. Schneider? 

JUROR: I think what the evidence, whatever you provide would be 

THE STATE (MS. FLANIGAN): Okay, how about you, Ms. Spells? 

JUROR: I agree with her. 

THE STATE (MS. FLANIGAN): Okay. you agree with Ms. 

Schneider, that what we bring is what you have to listen to? 

JUROR: Right. 
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THE STATE (MS. FLANIGAN): You wouldn’t hold me to the burden 

r bringing in scientific evidence or DNA? 

JUROR: As long as you've got the rest of it backed up. 

THE STATE (MS. FLANIGAN): How about you. Ms. Tuell? 

JUROR: That’s kind of how I feel too. It would be nice to have 

cientific evidence. but you have to listen to all the evidence and take it from 

here. 

THE STATE (MS. FLANIGAN): Okay. Ms. Bussabarger? 

JUROR: Now I could go with listening to the evidence and what the 

witnesses have to say. 

THE STATE (MS. FLANIGAN): How about you, Ms. Lewis? 

JUROR: Okay, I can go without the scientific. I know that in real life 

hat’s not quite as easy to come by as they do on T.V. They have more money 

"or it. let's face it. But if all you have is eye-witness. I know eye-witness is not 

your best... how do I want... it's not your best evidence. Uh, I would hope that 

Tou have something more than just eye-witness. 

THE STATE (MS. FLANIGAN): Okay. Fair enough. Ms. Ferree? 

JUROR: I would uh, listen to all the evidence and hopefully I would 

3e able to feel comfortable with that. 

THE STATE (MS. FLANIGAN): Okay. How about you, Mr. 

Schickel? 

JUROR: I would have to go by way of the evidence given. 

THE STATE (MS. FLANIGAN): Okay. 

JUROR (Lewis): May I add one more thing? 
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THE STATE (MS. FLANIGAN): Yes, please. 

JUROR: I know that if all you have is eye-witness, and it‘s not that 

toad. you wouldn't be here because you wouldn't have enough to get this far. I 

ean I know that because I am involved enough to know that. You have to have 

I‘something. 

THE STATE (MS. FLANIGAN): All right. Uhm. I'm gonna talk 

about some. some different types of evidence now. I’m going to talk about uh. 

direct evidence and circumstantial evidence. And I want to make sure that you, 

hat everyone. just like I did with the physical or scientific evidence versus 

estimony. that everyone is comfortable understanding what the difference is 

aetween direct evidence. which is what someone saw or experienced. and 

zircumstantial evidence. Uh, here's an example that I would use about 

circumstantial evidence. Sunday night my family had gone to a football game, 

and we came back and uh. this dog that we have that is just this dog we got at 

he pound. that is notoriously not good. was in the kitchen. And when we came 

n. my son’s homework folder was ripped into little bitty pieces and it was all over 

he floor. And when we walked in, there was no direct evidence. There was no 

video tape of the dog eating the folder. Uh, the dog can't talk, so he couldn't tell 

18 that he’d ate the folder. But that was circumstantial evidence that the dog 

ipped up the folder. And what I ask is, would you be comfortable with that kind 

3f evidence, or would you need more? Would you need to find some of the 

''older in the dog’s bed? Would you need to find some in his mouth? How much 

would you need to convict the dog of ripping up that folder? And, and uh, let's 

I'star’t with Mr. Schickel this time. Do you have any thought about that? 
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JUROR: Uh. well. I think you would need a little more. I mean I 

would have to, once again, it would be whatever the other people say too, 

balancing it all. So I think as far as circumstantial goes, if it's just that, it would 

3e hard for me. Uh, I couldn't, I couldn'tjust go with that. 

L 

THE STATE (MS. FLANIGAN): Okay. It wouldn't be enough to 

:ome in the door and the dog had been there and the folder is ripped up. You 

ould need somebody who had maybe seen it or... 

JUROR: Something. at least something else. Maybe. you know, if 

here was. I don’t know, maybe other circumstantial evidence maybe. I don't 

«now. But uh, not just that, I don‘t think. 

THE STATE (MS. FLANIGAN): Okay. Anybody else want to 

:omment on that or have a thought? Ms. Tuell? You’re laughing. You'd convict 

he dog on the evidence... 

JUROR: Was there only one dog there or was there two dogs? 

THE STATE (MS. FLANIGAN): There was only one dog. Only one 

:log. 

JUROR: I probably would be able to do that. 

JUROR (male): I. I couldn’t. lcouldn't do that. I honestly couldn't. 

firhere's not enough evidence there. I mean anything can happen. We’ve 

earned this in life, and that wouldn't be enough to bring it to the table. 

THE STATE (MS. FLANIGAN): Okay. What else would you need. 

ould you think? 

JUROR: Uh. let's see, paper hanging out of the dog's mouth. That 

"would obviously be a good one. Uh... 
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THE STATE (MS. FLANIGAN): Okay... 

JUROR: Uhm, history of this, of a dog doing such a thing. That 

night be a good indicator. But once again. even with the history you can’t that 

one hundred percent without knowing. So it's not enough. 

THE STATE (MS. FLANIGAN): Okay. 

JUROR: I can't punish my own dog if they do something wrong, if I 

ion't know which one did it. You know, so... 

THE STATE (MS. FLANIGAN): If I showed you the shoes I have 

me, if you looked real close, they’re chewed up too? The heels of them, and | 

old you the dog did do that. and then the paper evidence. would that maybe... 

JUROR: Not enough to sway me. no. still. 

THE STATE (MS. FLANIGAN): Okay. All right. anybody else feel 

like Mr. Temple, that they need more? 

JUROR (female): A dog can shred it, shred a folder, and the dog. it 

oesn't make the dog automatically guilty. I'm sorry. 

THE STATE (MS. FLANIGAN): And Mr. Hunter? 

JUROR: Yes. 

THE STATE (MS. FLANIGAN): What would you think? 

JUROR: Yeah. pretty much the same. 

THE STATE (MS. FLANIGAN): All right. You'd need more. 

JUROR (male): I’d need more too. 

THE STATE (MS. FLANIGAN): Okay, Mr. Crone, you'd need more. 

IAnd I’m gonna move on now to what I do have to prove in this case. And this 

nay be a little more difficult to uh, to listen to. But uh. what is it that l have to 
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)rove? Does anybody know what the standard is in a criminal case? What do I 

1ave to prove that my case... 

" 

JUROR (male): Beyond a reasonable doubt. 

THE STATE (MS. FLANIGAN): All right. But what does that mean? 

30 you know, Mr. Crone? What’s, what's beyond a reasonable doubt? 

JUROR: It would mean that I wouldn't have any questions in my 

hind. 

THE STATE (MS. FLANIGAN): Would it be, would you say it'd 

wave to be a hundred percent sure? 

JUROR: Yeah, before I could convict somebody of something. it 

ould have to be. 

THE STATE (MS. FLANIGAN): Definitely a hundred percent sure. 

ut if the Judge instructed you that you only had to be firmly convinced. Okay, I 

ee Mr. Temple shaking his head. You think you’d have to be a hundred... 

JUROR: I can't put somebody or effect their lives to such a degree 

ithout being a hundred percent. I have to say that. I couldn't take it off of..., 

ou must be mostly right because that's not a fair decision. 

THE STATE (MS. FLANIGAN): Okay, how about Ms. Collier? 

IYou're shaking your head. 

JUROR: I feel the same way, yes. 

THE STATE (MS. FLANIGAN): Okay. So. Ms. Collier and Mr. 

fll’emple, Mr. Crone and Mr. Hunter... 

JUROR (female): I would have to say that I'd have to be a hundred 

)ercent too. 
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THE STATE (MS. FLANIGAN): Let me give you an example of this. 

.and let me see if this. if this, if it makes it any different for you. Uh. what two 

hings that go on the top of it? What is that? Ms. Collier? 

JUROR: Well. I can't see it very well, so... 

THE STATE (MS. FLANIGAN): Okay, can anybody see it very 

well? 

JUROR (male): It's the American flag. 

THE STATE (MS. FLANIGAN): And it's an American flag. But how 

10 you know it's an American flag. 

JUROR (male): I've seen it for twenty-eight years. 

THE STATE (MS. FLANIGAN): Okay. But I didn't bring it out and 

nroll it and count the fifty stars and the thirteen stripes, did I? No. Is everybody 

1ere firmly convinced that that's an American flag? Yes? And if there was, that 

as the type of evidence or if that was the type of evidence presented to you, 

ould you convict? 

JUROR (male): Okay. I have a problem for the simple fact that the 

ag and convicting somebody is two totally different things. I don’t see it the 

ame way you're seeing it there. That. okay, if you want me to examine the flag 

or evidence, I'll examine the flag to see if it's really an American flag. I assume 

is. But that’s still, once again, that compared to what's gonna happen to 

omebody‘s life is two totally different things to me. 

THE STATE (MS. FLANIGAN): Ms. Collier. do you still feel the 

IIsame way? 

JUROR: Well, I’d have to see it. see if, I mean. 
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I THE STATE (MS. FLANIGAN): Mr. Hunter? 

2 JUROR (Collier): If it's the flag. now that I can see it. 

3 THE STATE (MS. FLANIGAN): Anybody else who wouldn't say that 

4 hat's an American flag? All right. I’m gonna give you, there are five charges in 

his case of what I have to prove beyond a reasonable doubt. Five counts that l 

ave to leave you firmly convinced that Mr. Nunley committed. okay? And the 

irst one is uhm, Child Molesting. And the elements of that are that a person 

enty-one years of age or older who, with a child under fourteen years of age, 

erforms or submits to deviate sexual conduct. Now, the Judge with define 

10 eviate sexual conduct for you later. But that’s what I have to prove, those 

11 lements. And if I‘m able to firmly convince you of those elements. that's. those 

12 re the elements I would have to prove for count one. do you think that you could 

I3 eturn a guilty verdict? Ms. Collier? 

I4 JUROR: Yes. 

15 THE STATE (MS. FLANIGAN): Mr. Temple? 

16 JUROR: If you can prove it. 

17 THE STATE (MS. FLANIGAN): If I can prove it. And I’m going 

18 ack to these three because they were the ones who indicated that they might 

l9 eed a little more proof or a hundred percent proof. Uh. how about you. Mr. 

20 unter? Ifl proved those elements to you... 

21 JUROR: Yes ma'am. If I'm hundred percent certain. I would have 

22 0 problem. 

23 THE STATE (MS. F LANIGAN): All right. But how about if you were 

24 ust firmly convinced, if you weren’t a hundred percent certain? 
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1 JUROR: I would honestly have a hard time. 

2 THE STATE (MS. FLANIGAN): And does everyone understand 

3 hat those are the elements that I have to prove? I don’t have to prove other 

4 hings that you might want to know, such as what did he have on that day. | 

5 ion't have to prove that. Or what the alleged victim had on that day? Does 

6 everyone understand that only those elements. that’s all I have to prove to you. 

7 s. Schneider, does that. do you understand that? Anybody disagree with that 

8 r think that's wrong. that I should have to prove more than. than those 

9 .Iements? Does anyone have any.... I've read you the statute or what uh. child 

10 nolesting, the first count, will entail. Does anyone have any problem with the 

11 "act that the Legislature has made that a crime? And we all agree here that the, 

12 with the Legislature that that's appropriate. that the Legislature has made that a 

13 :rime in the State of Indiana? Everybody a “yes"? 

14 So, I'm gonna go back to the idea of a perfect case just a little bit. Uh. 

15 and I'm gonna focus maybe starting with Ms. Collier. Uh, do you, Ms. Collier. 

I6 would you say that in a case you would need all of the information, all of the 

17 Information orjust most of the information in order to make a decision? 

l8 JUROR: I’d like to have all of it, ifl could have all of it. 

19 THE STATE (MS. FLANIGAN): Okay, what if you can't have all of 

20 ? 

21 JUROR: Then you’d need to convince me that the information you 

22 ave is right. And there's no doubt. 

23 THE STATE (MS. FLANIGAN): If you could take what I've given 

24 cu and you’re, you're firmly convinced and don't have any doubt, you could 
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:onvict? How about you. Mr. Temple? Be a hundred percent? 

JUROR: A hundred percent would definitely nice. If you could 

:onvince me a hundred percent. that’s a different story. But a hundred-percent 

evidence would be the best scenario. 

THE STATE (MS. FLANIGAN): What if there was less than a 

wundred percent? 

JUROR: Than it leaves a little road for, you know, questioning, you 

1ave to see where those gaps were filled. 

THE STATE (MS. FLANIGAN): Okay. Mr. Crone, what are your 

houghts on that? 

JUROR: I mean I would want to know that you’re not presenting all 

he evidence to us anyway. 

THE STATE (MS. FLANIGAN): Well, when I'm done I’m done, and 

hat'll be up to you to use your common sense to see if. should there be more 

evidence. I mean what would make you think that I wasn't giving you all the 

llevidence? 

JUROR: Uh, I don't know. I mean, I don’t know, I mean.... it uh, I 

would hope that you would uh, present all the evidence that there is in a case 

and not hold something back. 

THE STATE (MS. FLANIGAN): Okay. I’m not talking about holding 

Isomething back. I’m talking about if for some reason some of it, something 

ioesn’t exist in the case or I can’t prove it uh, would you still be able to look at 

he evidence that I've given you and reach a verdict? 

JUROR: Uh. yeah. I think so. 
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THE STATE (MS. FLANIGAN): Okay. How about you, Mr. 

iildebrand? 

JUROR: Questions? 

THE STATE (MS. FLANIGAN): Yes. 

JUROR: No. Your question? 

THE STATE (MS. FLANIGAN): Right. My question is. if I. do you 

ave. do I have to prove everything one hundred percent. everything. the whole 

“:ase to leave you firmly convinced? 

JUROR: It’d be nice if you’re gonna make a conviction. 

THE STATE (MS. FLANIGAN): But if I can't, is that automatically 

hat you would find him not guilty? 

JUROR: It would be the evidence in the case, I guess. What all 

you. what all you all put out there and they put out there. 

THE STATE (MS. FLANIGAN): Let me ask you this. If I present my 

:ase and uh, it's enough evidence, it may not be a hundred percent of what you 

ant, but it’s enough to leave you firmly convinced of his guilt, would you be able 

0 render a guilty verdict? How about you, Mr. Hunter? 

JUROR: Uh. if I wasn’t a hundred percent. ljust, honestly would 

ave a hard time. 

THE STATE (MS. FLANIGAN): How about you. Mr. Downey? 

JUROR: I would hope I didn’t have to.... if you give enough 

vidence that we could make a decision one way or the other. Uh, just from the 

estimony and uh. the relevance of that testimony. 

THE STATE (MS. FLANIGAN): So you think. Mr. Downey. you 
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ould look at all the evidence or the testimony I give you and apply it to the law 

he Judge gives you and return a guilty based... either guilty or not guilty based 

|>n 
what I've given you? 

JUROR: Yes. 

THE COURT: How about you, Mr. Marjoram? 

JUROR: Yes. 

THE STATE (MS. FLANIGAN): Do you have any, do you think so? 

Dkay. Anybody else? Let's just go through here. because I’m getting near the 

and and I just want to make sure. Ms. Schneider uh, if you're firmly convinced of 

he defendant's guilt uh, would you be able to return a guilty verdict? 

JUROR: Absolutely. 

THE STATE (MS. FLANIGAN): And how about you. Ms. Spells? 

JUROR: Yes. 

THE STATE (MS. FLANIGAN): Okay. Ms. Tuell? 

JUROR: Yes. 

THE STATE (MS. FLANIGAN): Ms. Bussabarger? 

JUROR: Yes. 

THE STATE (MS. FLANIGAN): Okay. how about you. Ms. Lewis? 

JUROR: If I'm firmly convinced, yes, I can. 

THE STATE (MS. FLANIGAN): Ms. Ferree? 

JUROR: Yes. 

THE STATE (MS. FLANIGAN): Okay. Mr. Schickel? All right. I’m 

“going to ask you a couple more things. and one is uh. if an adult and a child were 

0 give different versions of an event, would you tend to believe one more than 
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he other? I'm gonna start backwards again, because Mr. Schickel gets to sit 

Jack there. Would you, would you..., a child and an adult give different versions 

[ 

fan event... 

f JUROR: That's kind of tough, but yeah, I'd have, Ithink I would 

1ave to believe the child, I think. That's kind of tough because they don't... but 

he, the adLglt, to me, understands the meaning of being under oath where a child 

nay not, depending on the age of the child. 

THE STATE (MS. FLANIGAN): Okay... 

JUROR: But I would have to lean towards the child... 

THE STATE (MS. FLANIGAN): Okay... 

JUROR: Just because it's harder for them, I think. 

THE STATE (MS. FLANIGAN): How about if the child was able to 

xplain to you that she knew the meaning of the oath or she knew what it meant 

o... 

JUROR: That would help, that would help. 

THE STATE (MS. FLANIGAN): Ms.. Ms. Ferree? 

JUROR: I would have to listen to both sides. You can always tell 

00 about, if they're fidgeting. I mean my kid's only two. 80. he tells, he tells me 

no" for everything. 80 uhm, yeah, I mean would have to listen to both sides. 

THE STATE (MS. FLANIGAN): So it would depend on what each 

version was? 

JUROR: Yeah. 

THE STATE (MS. FLANIGAN): How about you. Ms. Lewis? 

JUROR: I think that I would have to agree with her, that I can’t sit 
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1ere and tell you that I'm gonna believe one over the other until I hear it all. 

THE STATE (MS. FLANIGAN): Ms. Bussabarger, how about you? 

JUROR: I’ll have to agree with that, that I have to listen to each one 

o, for myself. to see who was telling the truth, or how it was. 

THE STATE (MS. FLANIGAN): Ms. Tuell? 

JUROR: That’s how I feel. 

THE STATE (MS. FLANIGAN): Ms. Spells? 

JUROR: I want to hear both sides. 

THE STATE (MS. FLANIGAN): Ms. Schneider? 

JUROR: Listen to the both of them the same. 

THE STATE (MS. FLANIGAN): Ms. Collier. I’m gonna come down 

were to you. What do you think? 

JUROR: I'd have to listen to both of them and watch their actions. 

THE STATE (MS. FLANIGAN): Okay. So it's a little more that you 

would want to see how. what their mannerism is or how they appear when they 

estify. Is that right? That's something that would be important to you. How 

about you. Mr. Temple? 

JUROR: I'd have to listen to both. Uh, children are prone to lying. 

Jsually they don't understand the ramifications of lying. Adults lie to get out of 

rouble. So it’s a little hard either way you look at it. 

THE STATE (MS. FLANIGAN): Okay. how about you, Mr. Crone? 

JUROR: The same. I'd have to look at them both. 

THE STATE (MS. FLANIGAN): Mr. Hildebrand? 

JUROR: Listen to them and the emotions in the courtroom, I guess. 
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THE STATE (MS. FLANIGAN): I'm sorry? 

JUROR: The emotions in the courtroom. 

THE STATE (MS. FLANIGAN): Maybe how the person acts? 

JUROR: Yeah. 

THE STATE (MS. FLANIGAN): All right. fair enough. Mr. Hunter? 

JUROR: Uh, I don't think I would give anyone more credence over 

he other one. But that's where I would like to have some physical evidence. or 

''scientific evidence to maybe push it in one direction. 

THE STATE (MS. FLANIGAN): Mr. Downey? 

JUROR: I would weigh them both the same. I’d want to see how 

heir testimony would relate to the evidence. other evidence that’s presented. 

THE STATE (MS. FLANIGAN): So you'd maybe take what each of 

hem says and look at all the other things that's come into evidence and make 

u[our decision? 

JUROR: If it fits. you know. 

THE STATE (MS. FLANIGAN): Mr. Marjoram? 

JUROR: I must agree. I'm gonna have to hear both sides. 

THE STATE (MS. FLANIGAN): All right. I'm going to uh. tell you 

hat in the State of Indiana uh, yourjob. as the Judge will tell you. is to apply the 

acts to the law. Uh, your job is not to determine what happens after that. In 

ather words. in Indiana, you do not sentence people. Uh, does that bother you 

at all, that you would only get to apply the law to the facts and render a verdict? 

Does it bother you that you’re not able to sentence? Is there anyone who would 

'aise their hand and say, "Yeah, I think I should be able to render a verdict and 
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hen say what the sentence should be"? No? How about. does anybody, does 

hat relieve anyone, that after you decide guilt or innocent, that you do not have 

0 impose a sentence? Does that make anybody kind of relieved about the job 

hey have today? I see..., Ms. Ferree? You’re shaking your head. 

JUROR: Yes. 

THE STATE (MS. FLANIGAN): Why is that? 

JUROR: Because I don’t want anybody's life in my hands. I mean 

heir future or regardless of what they've done or haven’t done. 

THE STATE (MS. FLANIGAN): So you don't want to have to 

Impose the sentence? 

JUROR: No. 

THE STATE (MS. FLANIGAN): But you don't. would you have 

:roblems listening to the evidence and applying it... 

JUROR: No. I mean... 

THE STATE (MS. FLANIGAN): ...to the charges? 

JUROR: I could make a fairjudgment on whatever I hear or what I 

:lon't hear. But I wouldn't want to make a decision on where somebody will be, 

"IOU know, in the future. 

THE STATE (MS. FLANIGAN): You don’t want to sentence 

someone? 

JUROR: No. 

THE STATE (MS. FLANIGAN): Okay, anyone else that that kind of 

elieves? And I’m gonna ask you all to.... really the most important thing that you 

all can bring into this courtroom, and I think you've all displayed it through the 
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